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Acting on behalf of the public, plaintiff brought this action seeking monetary
and injunctive relief under Californialaws designed to curb false advertising and
unfair competition. Plaintiff alleged that defendant corporation, in response to
public criticism, and to induce consumers to continue to buy its products, made false
statements of fact about its labor practices and about working conditions in factories
that make its products. Applying established principles of appellate review, we must
assume in this opinion that these allegations are true.

Theissue hereis whether defendant corporation’ s false statements are
commercial or noncommercial speech for purposes of constitutional free speech
analysis under the state and federal Constitutions. Resolution of thisissueis
Important because commercial speech receives alesser degree of constitutional
protection than many other forms of expression, and because governments may

entirely prohibit commercial speech that isfalse or misleading.



Because the messages in question were directed by acommercial speaker to
acommercia audience, and because they made representations of fact about the
speaker’ s own business operations for the purpose of promoting sales of its
products, we conclude that these messages are commercial speech for purposes of
applying state laws barring fal se and misleading commercial messages. Because the
Court of Appeal concluded otherwise, we will reverseitsjudgment.

Our holding, based on decisions of the United States Supreme Court, in no
way prohibits any business enterprise from speaking out on issues of public
importance or from vigorously defending its own labor practices. It means only that
when a business enterprise, to promote and defend its sales and profits, makes
factual representations about its own products or its own operations, it must speak
truthfully. Unlike our dissenting colleagues, we do not consider this aremarkable or
intolerable burden to impose on the business community. We emphasize that this
lawsuit is still at apreliminary stage, and that whether any fal se representations were
made is a disputed issue that has yet to be resolved.

|. FACTS

This case comes before us after the superior court sustained defendants
demurrersto plaintiff’ sfirst amended complaint. We therefore begin by
summarizing that complaint’s allegations, accepting the truth of the alegations, as
we must, for the limited purposes of reviewing the superior court’sruling. (See
Stevenson v. Superior Court (1997) 16 Cal.4th 880, 885; accord, Charles J.
Vacanti, M.D., Inc. v. Sate Comp. Ins. Fund (2001) 24 Cal.4th 800, 807; Santa
Monica Beach, Ltd. v. Superior Court (1999) 19 Cal.4th 952, 957.)

A. Allegations of the Firs Amended Complaint
Plaintiff Marc Kasky isaCaliforniaresident suing on behalf of the general

public of the State of California under Business and Professions Code sections



17204 and 17535.1 Defendant Nike, Inc. (Nike) is an Oregon corporation with its
principal place of businessin that state; Nikeis authorized to do businessin
Californiaand does promote, distribute, and sell its productsin this state. The
individual defendants (Philip Knight, Thomas Clarke, Mark Parker, Stephen Gomez,
and David Taylor) are officers and/or directors of Nike.

Nike manufactures and sells athletic shoes and apparel. 1n 1997, it reported
annua revenues of $9.2 hillion, with annual expenditures for advertising and
marketing of amost $1 billion. Most of Nike's products are manufactured by
subcontractorsin China, Vietnam, and Indonesia. Most of the workers who make
Nike products are women under the age of 24. Since March 1993, under a
memorandum of understanding with its subcontractors, Nike has assumed
responsibility for its subcontractors compliance with applicable local laws and
regul ations concerning minimum wage, overtime, occupational health and safety, and
environmental protection.

Beginning at least in October 1996 with areport on the television news
program 48 Hours, and continuing at least through November and December of
1997 with the publication of articlesin the Financial Times, the New Y ork Times,
the San Francisco Chronicle, the Buffalo News, the Oregonian, the Kansas City Star,
and the Sporting News, various persons and organizations alleged that in the
factories where Nike products are made workers were paid less than the applicable
local minimum wage; required to work overtime; allowed and encouraged to work
more overtime hours than applicable local law allowed; subjected to physical, verbal,
and sexua abuse; and exposed to toxic chemicals, noise, heat, and dust without
adequate safety equipment, in violation of applicable local occupational health and
safety regulations.

1 Except as otherwise noted, unlabeled section references are to the Business
and Professions Code.



In response to this adverse publicity, and for the purpose of maintaining and
increasing its sales and profits, Nike and the individual defendants made statements
to the California consuming public that plaintiff alleges were false and misleading.
Specificaly, Nike and the individual defendants said that workers who make Nike
products are protected from physical and sexual abuse, that they are paidin
accordance with applicable local 1aws and regulations governing wages and hours,
that they are paid on average double the applicable local minimum wage, that they
receive a“living wage,” that they receive free meals and health care, and that their
working conditions are in compliance with applicable local laws and regulations
governing occupationa health and safety. Nike and the individual defendants made
these statementsin press releases, in letters to newspapers, in aletter to university
presidents and athletic directors, and in other documents distributed for public
relations purposes. Nike aso bought full-page advertisements in leading newspapers
to publicize areport that GoodWorks International, LLC., had prepared under a
contract with Nike. The report was based on an investigation by former United
States Ambassador Andrew Y oung, and it found no evidence of illegal or unsafe
working conditions at Nike factoriesin China, Vietnam, and Indonesia.

Plaintiff allegesthat Nike and the individual defendants made these false and
misleading statements because of their negligence and carelessness and “with
knowledge or reckless disregard of the laws of California prohibiting false and

misleading statements.”

B. Superior Court Proceedings

Based on these factual allegations, plaintiff’s first amended complaint sought
relief in the form of restitution requiring Nike to “disgorge all monies. . . acquired
by means of any act found . . . to be an unlawful and/or unfair business practice,” and

relief in the form of an injunction requiring Nike to “undertake a Court-approved



public information campaign” to correct any false or misleading statement, and to
cease misrepresenting the working conditions under which Nike products are made.
Plaintiff also sought reasonable attorney fees and costs and other relief that the
court deemed just and proper.

Nike demurred to the first amended complaint on grounds, among others, that
it failed to state facts sufficient to constitute a cause of action against Nike and that
the relief plaintiff was seeking “is absolutely barred by the First Amendment to the
United States Constitution and Article I, section 2(a) of the California Constitution.”
Theindividual defendants separately demurred to the first amended complaint on the
same grounds.

On January 7, 1999, the superior court held a hearing on defendants
demurrers. At the hearing, the court stated that it considered the crucial question to
be whether Nike' s allegedly false and misleading statements noted in the first
amended complaint constituted commercial or noncommercial speech, because the
answer to this question would determine the amount of protection the statements
would receive under the federal and state constitutional free speech guarantees.
After considering the arguments and authorities submitted by the parties, the court
took the matter under submission and later sustained the demurrers without leave to

amend. Plaintiff appealed from the judgment dismissing the complaint.

C. Court of Appeal Proceedings

The Court of Appeal affirmed the judgment. Like the superior court, the
appellate court identified as the crucial issue whether Nike's allegedly false and
misleading statements were commercial or noncommercial speech for purposes of
analyzing the protections afforded by the First Amendment to the federa
Congtitution and by article I, section 2 of the California Constitution. Also like the

superior court, the appellate court concluded that Nike' s statements were



noncommercial speech and therefore subject to the greatest measure of protection
under the constitutional free speech provisions. The court stated that this
determination “compels the conclusion that the trial court properly sustained the
defendants’ demurrer without leave to amend.” We granted plaintiff’ s petition for
review.

[I. CALIFORNIA LAWSPROHIBITING CONSUMER DECEPTION

A. TheUnfair Competition Law

California’ s unfair competition law (UCL) (8 17200 et seq.) defines “unfair
competition” to mean and include “any unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or misleading advertising and any act
prohibited by [the false advertising law (8 17500 et seq.)].” (8 17200.) TheUCL's
purpose isto protect both consumers and competitors by promoting fair
competition in commercial markets for goods and services. (Barquisv. Merchants
Collection Assn. (1972) 7 Cal.3d 94, 110.)

The UCL’sscopeisbroad. By defining unfair competition to include any
“unlawful . . . business act or practice” (8 17200, italics added), the UCL permits
violations of other lawsto be treated as unfair competition that isindependently
actionable. (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co.
(1999) 20 Cal.4th 163, 180.) Here, for instance, plaintiff’s first amended complaint
alleged that Nike and the individual defendants violated the UCL by committing actual
fraud as defined in and prohibited by Civil Code section 1572 and deceit as defined in
and prohibited by Civil Code sections 1709 and 1710. By defining unfair
competition to include also any “unfair or fraudulent business act or practice”

(8 17200, italics added), the UCL sweeps within its scope acts and practices not

specifically proscribed by any other law. (Cel-Tech Communications, Inc. v. Los



Angeles Cellular Telephone Co., supra, a p. 180.) Plaintiff’sfirst amended
complaint also alleged a UCL violation of thistype.

Not only public prosecutors, but also “any person acting for the interests of
... the general public,” may bring an action for relief under the UCL. (§ 17204.)
Under this provision, aprivate plaintiff may bring a UCL action even when “the
conduct alleged to constitute unfair competition violates a statute for the direct
enforcement of which thereisno private right of action.” (Stop Youth Addiction,
Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 565.) “This court has repeatedly
recognized the importance of these private enforcement efforts.” (Krausv. Trinity
Management Services (2000) 23 Cal.4th 116, 126.)

In asuit under the UCL, a public prosecutor may collect civil penalties, but a
private plaintiff’sremedies are “generally limited to injunctive relief and
restitution.” (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone
Co., supra, 20 Cal.4th at p. 179; see 88 17203, 17206; ABC Internat. Traders, Inc.
v. Matsushita Electric Corp. (1997) 14 Cal.4th 1247, 1268.) An order for
restitution may require the defendant “to surrender all money obtained through an
unfair business practice” including “all profits earned as aresult of an unfair
business practice.” (Krausv. Trinity Management Services, Inc., supra, 23 Cal.4th

ap. 127.)

B. TheFalse Advertisng Law

Cdlifornia sfalse advertising law (8 17500 et seq.) makes it “unlawful for
any person, . .. corporation . . ., or any employee thereof with intent directly or
indirectly to dispose of real or personal property or to perform services. .. or to
induce the public to enter into any obligation relating thereto, to make or
disseminate. . . before the public in this state, . . . in any newspaper or other

publication . . . or in any other manner or means whatever . . . any statement,



concerning that real or personal property or those services. . . which isuntrue or
misleading, and which is known, or which by the exercise of reasonable care should
be known, to be untrue or misleading . . ..” (8 17500.) Violation of thisprovisionis
amisdemeanor. (Ibid.) AswiththeUCL, an action for violation of the false
advertising law may be brought either by a public prosecutor or by “any person
acting for the interests of itself, its members or the general public,” and the
remedies available to a successful private plaintiff include restitution and injunctive

relief. (8 17535.)

C. Common Featuresof the UCL and the False Advertisng Law

This court has recognized that “[a]ny violation of the false advertising law . . .
necessarily violates’ the UCL. (Committee on Children’s Television, Inc. v.
General Foods Corp. (1983) 35 Cal.3d 197, 210.) We have also recognized that
these laws prohibit “not only advertising which isfalse, but also advertising which[,]
although true, is either actually misleading or which has a capacity, likelihood or
tendency to deceive or confuse the public.” (Leoni v. Sate Bar (1985) 39 Cal.3d
609, 626.) Thus, to state aclaim under either the UCL or the false advertising law,
based on false advertising or promotional practices, “it is necessary only to show

that ‘ members of the public are likely to be deceived.” ” (Committee on Children’s
Television, Inc. v. General Foods Corp., supra, 35 Cal.3d at p. 211; accord, Bank

of the West v. Superior Court (1992) 2 Cal.4th 1254, 1267.)
[11. CONSTITUTIONAL PROTECTIONS FOR SPEECH
A. Federal Conditution

1. Constitutional text and its application to state laws
The United States Constitution’s First Amendment, part of the Bill of Rights,
providesin part that “ Congress shall make no law . . . abridging the freedom of
speech....” (U.S Congt., 1st Amend.) Although by itstermsthis provision limits



only Congress, the United States Supreme Court has held that the Fourteenth
Amendment’ s due process clause makes the freedom of speech provision operate to
limit the authority of state and local governments aswell. (Mclntyrev. Ohio

Elections Comm’' n (1995) 514 U.S. 334, 336, fn. 1.)

2. Constitutional protection of commercial speech

Although advertising has played an important role in our nation’s culture
sinceits early days, and although state regulation of commercial advertising and
commercial transactions also has along history, it was not until the 1970’ s that the
United States Supreme Court extended First Amendment protection to commercial
messages. In 1975, the court declared that it was error to assume “that advertising,
as such, was entitled to no First Amendment protection.” (Bigelow v. Virginia
(1975) 421 U.S. 809, 825.) The next year, the court held that a state’' s complete ban
on advertising prescription drug prices violated the First Amendment. (Va.
Pharmacy Bd. v. Va. Consumer Council (1976) 425 U.S. 748, 770.) The high court
observed that “the free flow of commercial information isindispensable” not only
“to the proper allocation of resourcesin afree enterprise system” but also “to the
formation of intelligent opinions as to how that system ought to be regulated or
atered.” (ld.at p. 765.)

3. Testsfor commercial and noncommercial speech regulations
“[T]he [federal] Constitution accords |ess protection to commercial speech
than to other constitutionally safeguarded forms of expression.” (Bolger v. Youngs
Drug Products Corp. (1983) 463 U.S. 60, 64-65 (Bolger).)
For noncommercia speech entitled to full First Amendment protection, a
content-based regulation is valid under the First Amendment only if it can withstand
strict scrutiny, which requires that the regulation be narrowly tailored (that is, the

least restrictive means) to promote a compelling government interest. (United



Satesv. Playboy Entertainment Group, Inc. (2000) 529 U.S. 803, 813;
Consolidated Edison Co. v. Public Serv. Comm'n (1980) 447 U.S. 530, 540.)

“By contrast, regulation of commercial speech based on content isless
problematic.” (Bolger, supra, 463 U.S. a p. 65.) To determine the validity of a
content-based regulation of commercial speech, the United States Supreme Court
has articulated an intermediate-scrutiny test. The court first articulated thistest in
Central Hudson Gas & Elec. v. Public Serv. Comm’'n (1980) 447 U.S. 557
(Central Hudson) and has since referred to it as the Central Hudson test. The court
explained the components of the test thisway: “At the outset, we must determine
whether the expression is protected by the First Amendment. For commercial
speech to come within that provision, it at least must concern lawful activity and
not be misleading. Next, we ask whether the asserted governmental interest is
substantial. If both inquiriesyield positive answers, we must determine whether the
regulation directly advances the governmental interest asserted, and whether it is not
more extensive than is necessary to servethat interest.” (ld. at p. 566, italics added,;
accord, Lorillard Tobacco Co. v. Reilly (2001) 533 U.S. 525, [121 S.Ct. 2404,
2421]; Greater New Orleans Broadcasting Assn., Inc. v. United States (1999) 527
U.S. 173, 183.) The court has clarified that the last part of the test—determining
whether the regulation is not more extensive than “necessary” —does not require the
government to adopt the least restrictive means, but instead requiresonly a
“reasonablefit” between the government’ s purpose and the means chosen to achieve
it. (Board of Trustees, State Univ. of N.Y. v. Fox (1989) 492 U.S. 469, 480.)

4. Regulation of false or misleading speech

“[T]hereisno constitutional value in false statements of fact. Neither the

intentional lie nor the careless error materially advances society’ sinterest in

‘uninhibited, robust, and wide-open debate on publicissues.” ” (Gertzv. Robert

10



WEelch, Inc. (1974) 418 U.S. 323, 340.) For thisreason, “[u]ntruthful speech,
commercial or otherwise, has never been protected for itsown sake.” (Va.
Pharmacy Bd. v. Va. Consumer Council, supra,425U.S. at p. 771.)

Nevertheless, in some instances the First Amendment imposes restraints on
lawsuits seeking damages for injurious falsehoods. It does so “to eliminate the risk
of undue self-censorship and the suppression of truthful material” (Herbert v.
Lando (1979) 441 U.S. 153, 172) and thereby to give freedom of expression the
“ ‘breathing space’ ” it needs to survive (New York Times Co. v. Sullivan (1964)
376 U.S. 254, 272; Bose Corp. v. Consumers Union of U.S,, Inc. (1984) 466 U.S.
485, 513). Thus, “some false and misleading statements are entitled to First
Amendment protection in the political realm.” (Rubin v. Coors Brewing Co.
(1995) 514 U.S. 476, 495 (conc. opn. of Stevens, J.).)

But the United States Supreme Court has explained that the First
Amendment’ s protection for false statementsis not universal. (SeeDun &
Bradstreet, Inc. v. Greenmoss Builders(1985) 472 U.S. 749, 762 (plur. opn. of
Powell, J.) [stating that when speech “concerns no public issue” and is“wholly false
and clearly damaging,” it “warrants no special protection” under the First
Amendment].) In particular, commercial speech that isfalse or misleading is not
entitled to First Amendment protection and “may be prohibited entirely.” (Inre
RM.J. (1982) 455 U.S. 191, 203; see also Edenfield v. Fane (1993) 507 U.S. 761,
768 [observing that “the State may ban commercial expression that is fraudulent or
deceptive without further justification”]; Bolger, supra, 463 U.S. at p. 69 [observing
that “[t]he State may deal effectively with false, deceptive, or misleading sales
techniques’]; Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 638
[observing that “[t]he States and the Federal Government are free to prevent the
dissemination of commercial speech that isfalse, deceptive, or misleading”];

Central Hudson, supra, 447 U.S. at p. 566 [stating that for commercial speech to

11



come within First Amendment protection “it . .. must . . . not be misleading’]; Bates
v. Sate Bar of Arizona (1977) 433 U.S. 350, 383 [stating that “the leeway for
untruthful or misleading expression that has been allowed in other contexts haslittle
forcein the commercial arena’].)

With regard to misleading commercial speech, the United States Supreme
Court has drawn a distinction between, on the one hand, speech that is actually or
inherently misleading, and, on the other hand, speech that is only potentially
misleading. Actually or inherently misleading commercial speech istreated the
same as false commercia speech, which the state may prohibit entirely. (Inre
RM.J., supra, 455 U.S. at p. 203; Ibanez v. Florida Dept. of Business &
Professional Regulation, Bd. of Accountancy (1994) 512 U.S. 136, 150.) By
comparison, “[s]tates may not completely ban potentially misleading speech if
narrower limitations can ensure that the information is presented in anonmisleading
manner.” (Ibanezv. Florida Dept. of Business & Professional Regulation, Bd. of
Accountancy, supra, at p. 152; see also Peel v. Attorney Reg. & Disciplinary
Comm'n (1990) 496 U.S. 91, 100; InreRM.J., supra, at p. 203.)

As one Supreme Court Justice has remarked, “the elimination of false and
deceptive claims serves to promote the one facet of commercial price and product
advertising that warrants First Amendment protection—its contribution to the flow
of accurate and reliable information relevant to public and private decisionmaking.”
(Va. Pharmacy Bd. v. Va. Consumer Council, supra, 425 U.S. at p. 781 (conc. opn.
of Stewart, J.); see also44 Liquormart, Inc. v. Rhode Island (1996) 517 U.S. 484,
496, 501 (plur. opn. of Stevens, J.).) Thus, the high court has acknowledged that
state laws may require acommercial message to “appear in such aform, or include
such additional information, warnings, and disclaimers, as are necessary to prevent
its being deceptive.” (Va. Pharmacy Bd. v. Va. Consumer Council, supra, 425 U.S.
ap. 772,fn. 24.) Inthe court' swords, “[t]he First Amendment . . . does not prohibit

12



the State from insuring that the stream of commercial information flow[s] cleanly as

well asfreely.” (Id.at pp. 771-772.)

5. Reasonsfor the distinction

The United States Supreme Court has given three reasons for the distinction
between commercial and noncommercial speech in general and, more particularly,
for withholding First Amendment protection from commercial speech that isfalse
or actually or inherently misleading.

First, “[t]he truth of commercial speech . .. may bemore easily verifiable by
its disseminator than . . . newsreporting or political commentary, in that ordinarily
the advertiser seeks to disseminate information about a specific product or service
that he himself provides and presumably knows more about than anyone else.” (Va.
Pharmacy Bd. v. Va. Consumer Council, supra, 425 U.S. at p. 772, fn. 24, italics
added; seedsoid. at p. 777 (conc. opn. of Stewart, J.) [stating that “[t]he advertiser’s
access to the truth about his product and its price substantially eliminates any danger
that governmental regulation of false or misleading price or product advertising will
chill accurate and nondeceptive commercial expression”]; accord, 44 Liquormart,
Inc. v. Rhode Island, supra, 517 U.S. at p. 499 (plur. opn. of Stevens, J.); Dun &
Bradstreet, Inc. v. Greenmoss Builders, supra, 472 U.S. at p. 758, fn. 5 (plur. opn.
of Powell, J.); Bose Corp. v. Consumers Union of U.S,, Inc., supra, 466 U.S. at p.
504, fn. 22.)

Second, commercial speech ishardier than noncommercial speechinthe
sense that commercial speakers, because they act from a profit motive, are less
likely to experience a chilling effect from speech regulation. (Va. Pharmacy Bd. v.
Va. Consumer Council, supra, 425 U.S. at p. 772, fn. 24 [stating that “since
advertising is the Sne qua non of commercial profits, thereislittle likelihood of

its being chilled by proper regulation and forgone entirely”]; accord, 44 Liquormart,
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Inc. v. Rhode Island, supra, 517 U.S. at p. 499 (plur. opn. of Stevens, J.); Board of
Trustees, State Univ. of N.Y. v. Fox, supra, 492 U.S. at p. 481; Dun & Bradstreet,
Inc. v. Greenmoss Builders, supra, 472 U.S. at p. 758, fn. 5 (plur. opn. of Powell,
J).)

Third, governmental authority to regulate commercial transactions to prevent
commercia harmsjustifies a power to regulate speech that is* ‘linked inextricably’
to those transactions.” (44 Liquormart, Inc. v. Rhode Island, supra, 517 U.S. at p.
499 (plur. opn. of Stevens, J.); Edenfield v. Fane, supra, 507 U.S. at p. 767,
Friedman v. Rogers(1979) 440 U.S. 1, 10, fn. 9.) The high court hasidentified
“preventing commercia harms” as “the typical reason why commercial speech can
be subject to greater governmental regulation than noncommercia speech”
(Cincinnati v. Discovery Network, Inc. (1993) 507 U.S. 410, 426), and it has
explained that “[t]he interest in preventing commercial harmsjustifies more
intensive regulation of commercial speech than noncommercia speech even when
they are intermingled in the same publications’ (id. at p. 426, fn. 21). (Seeaso
Rubin v. Coors Brewing Co., supra, 514 U.S. at p. 496 (conc. opn. of Stevens, J.)
[stating that “[t]he evils of false commercial speech, which may have animmediate
harmful impact on commercial transactions, together with the ability of purveyors of
commercial speech to control falsehoods, explains why we tolerate more

governmental regulation of this speech than of most other speech’].)

6. Distinguishing commercial from noncommercial speech
The United States Supreme Court has stated that the category of commercial
speech consists at its core of “ * speech proposing acommercial transaction.” ”
(Central Hudson, supra, 447 U.S. at p. 562; Bolger, supra, 463 U.S. at p. 66.)
Although in one case the court said that this description was “the test for identifying

commercia speech” (Board of Trustees, State Univ. of N.Y. v. Fox, supra, 492
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U.S. at pp. 473-474), in other decisions the court has indicated that the category of
commercial speech isnot limited to this core segment. For example, the court has
accepted as commercial speech a statement of alcohol content on the label of a beer
bottle (Rubin v. Coors Brewing Co., supra, 514 U.S. at pp. 481-482), aswell as
statements on an attorney’ s letterhead and business cards identifying the attorney as
a CPA (certified public accountant) and CFP (certified financial planner) (Ibanezv.
Florida Dept. of Business & Professional Regulation, Bd. of Accountancy, supra,
512 U.S. at p. 142).

Bolger, supra, 463 U.S. 60, presented the United States Supreme Court with
the question whether afederal law prohibiting the mailing of unsolicited
advertisements for contraceptives violated the federal Constitution’s free speech
provision as applied to certain mailings by a corporation that manufactured, sold, and
distributed contraceptives. One category of mailings consisted of “informational
pamphlets discussing the desirability and availability of prophylacticsin general or
[the corporation’s| productsin particular.” (Id. a p. 62, fn. omitted.) The court
noted that these pamphlets did not merely propose commercial transactions. (Id. a
p. 66.) Although the pamphlets were conceded to be advertisements, that fact alone
did not make them commercial speech because paid advertisements are sometimes
used to convey political or other messages unconnected to a product or service or
commercial transaction. (Ibid., citing New York Times Co. v. Sullivan, supra, 376
U.S. at pp. 265-266.) The court also found that references to specific products and
the economic motivation of the speaker were each, considered in isolation,
insufficient to make the pamphlets commercial speech. (Bolger, supra, at pp. 66-
67.) The court concluded, however, that the combination of these three factors—
advertising format, product references, and commercial motivation—provided
“strong support” for characterizing the pamphlets as commercial speech. (Id. at p.

67.)
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In two important footnotes, the high court provided additional insight into the
distinction between commercial and noncommercial speech. In one footnote, the
court gave this caution: “[We do not] mean to suggest that each of the
characteristics present in this case must necessarily be present in order for speech
to be commercial. For example, we express no opinion as to whether reference to
any particular product or service is a necessary element of commercial speech.”
(Bolger, supra, 463 U.S. a p. 67, fn. 14.)

In the other footnote, after observing that one of the pamphlets at issue
discussed condoms in general without referring specifically to the corporation’s
own products, the court said: “That aproduct isreferred to generically does not,
however, remove it from the realm of commercia speech. For example, acompany
with sufficient control of the market for a product may be able to promote the
product without reference to its own brand names. Or atrade association may make
statements about a product without reference to specific brand names.” (Bolger,
supra, 463 U.S. at p. 66, fn. 13.)

Thus, although the court in Bolger, supra, 463 U.S. 60, identified three
factors—advertising format, product references, and commercial motivation—that
in combination supported a characterization of commercial speech in that case, the
court not only rejected the notion that any of these factorsissufficient by itself, but
it also declined to hold that all of these factors in combination, or any one of them
individually, isnecessary to support acommercial speech characterization.

The high court also cautioned, asit had in past cases, that statements may
properly be categorized as commercial “ notwithstanding the fact that they contain
discussions of important public issues,” and that “advertising which ‘links a product
to acurrent public debate’ is not thereby entitled to the constitutional protection
afforded noncommercial speech,” explaining further that “[a]dvertisers should not

be permitted to immunize false or misleading product information from government
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regulation simply by including referencesto public issues.” (Bolger, supra, 463
U.S. at pp. 67-68, fn. omitted; accord, Board of Trustees, State Univ. of N.Y. v. Fox,
supra, 492 U.S. 469, 475; Zauderer v. Office of Disciplinary Counsel, supra, 471
U.S. a p. 637, fn. 7; see also Greater New Orleans Broadcasting v. U.S,, supra,
527 U.S. at p. 184 [recognizing that commercial speech may concern a“subject of
intense public debate’].)

Sinceitsdecision in Bolger, supra, 463 U.S. 60, the United States Supreme
Court has acknowledged that “ambiguities may exist at the margins of the category
of commercia speech.” (Edenfield v. Fane, supra, 507 U.S. at p. 765; see also
Cincinnati v. Discovery Network, Inc., supra, 507 U.S. at p. 419 [recognizing “the
difficulty of drawing bright linesthat will clearly cabin commercia speechina
distinct category”]; Zauderer v. Office of Disciplinary Counsel, supra, 471 U.S. at
p. 637 [stating that “the precise bounds of the category of . .. commercial speech”
are “subject to doubt, perhaps’].) Justice Stevensin particular has remarked that
“the borders of the commercial speech category are not nearly as clear asthe Court
has assumed” (Rubin v. Coors Brewing Co., supra, 514 U.S. at p. 493 (conc. opn.
of Stevens, J.)), and he has suggested that the distinction cannot rest solely on the
form or content of the statement, or the motive of the speaker, but instead must rest
on the relationship between the speech at issue and the justification for
distinguishing commercial from noncommercial speech. Inhiswords, “any
description of commercial speech that isintended to identify the category of speech
entitled to less First Amendment protection should relate to the reasons for
permitting broader regulation: namely, commercial speech’s potential to mislead.”

(Id. a p. 494 (conc. opn. of Stevens, J.).)
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B. The State Congtitution

1. Constitutional text
The California Constitution’s article I, entitled the Declaration of Rights,
guarantees freedom of speech in subdivision (a) of section 2. It provides. “Every
person may freely speak, write and publish his or her sentiments on all subjects,
being responsible for the abuse of that right. A law may not restrain or abridge
liberty of speech or press.” (Cal. Const., art. I, 8 2, subd. (a).)

2. Scope of the state constitutional provision
The state Constitution’ s free speech provision is“at least as broad” as
(Gerawan Farming, Inc. v. Lyons (2000) 24 Cal.4th 468, 490) and in some waysis
broader than (id. at p. 491; Blatty v. New York Times Co. (1986) 42 Cal.3d 1033,
1041) the comparable provision of the federal Constitution’s First Amendment.

3. Commercial speech protection under the state Constitution

The state Constitution’ s free speech provision, which provides that “[e]very
person may freely speak . . . on all subjects’ (Cal. Const., art. I, § 2, subd. (a), italics
added), protects commercial speech, at |east when such speech is“in the form of
truthful and nonmidleading messages about lawful products and services.”
(Gerawan Farming, Inc. v. Lyons, supra, 24 Cal.4th at p. 493.) This court has
indicated, however, that our state Constitution does not prohibit the imposition of
sanctions for misleading commercial advertisements. (InreMorse (1995) 11
Cal.4th 184, 200, fn. 4.) Allowing such sanctionsis consistent with the text of the
state constitutional provision, which makes anyone who “abuse[s]” the right of
freedom of speech “responsible” for the misconduct. (Cal. Const., art. |, 8 2, subd.
(a); seeBrown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 746.) Our Courts
of Appeal have held that neither the UCL nor the false advertising law on itsface
violates the state Constitution’ s free speech provision as an impermissible

regulation of commercia speech. (Peoplev. Superior Court (Olson) (1979) 96
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Cal.App.3d 181, 195, cert. den. (1980) 446 U.S. 935; accord, Keimer v. Buena
Vista Books, Inc. (1999) 75 Cal.App.4th 1220, 1230, fn. 10.)

This court has never suggested that the state and federal Constitutionsimpose
different boundaries between the categories of commercial and noncommercial
speech. In our most recent decision on this point, Leoni v. Sate Bar, supra, 39
Cal.3d 609 (Leoni), this court addressed whether an attorney’ s solicitation of clients
by means of allegedly misleading mass mailings and information was protected by
the free speech provisions of the United States and California Constitutions. We
used the same analysis for both constitutional provisions. (Id. at p. 614,fn.2.) To
determine whether the attorney’ s mailings were commercial or noncommercial
speech, werelied on the three factors that the United States Supreme Court had used
in Bolger, supra, 463 U.S. 60: advertising format, product references, and
economic motivation. After concluding that two of these factors were present
(because the mailings referred specifically to the attorney’ s services and the
attorney had an economic motivation in sending them), we concluded that the
presence of these two factors was sufficient to make the mailings commercial
speech for purposes of the free speech protections of both the federal and the state
Constitutions. (Leoni, supra, at pp. 623-624.)

IV. ANALYSIS

A. TheUnited States Condtitution

The United States Supreme Court has not adopted an all-purpose test to
distinguish commercial from noncommercial speech under the First Amendment,
nor has this court adopted such atest under the state Constitution, nor do we propose
to do so here. A close reading of the high court’s commercial speech decisions
suggests, however, that it is possible to formulate a limited-purpose test. We

conclude, therefore, that when a court must decide whether particular speech may

19



be subjected to laws aimed at preventing false advertising or other forms of
commercial deception, categorizing a particular statement as commercial or
noncommercial speech requires consideration of three elements: the speaker, the
intended audience, and the content of the message.

In typical commercial speech cases, the speaker islikely to be someone
engaged in commerce—that is, generally, the production, distribution, or sale of
goods or services—or someone acting on behalf of a person so engaged, and the
intended audience is likely to be actual or potential buyers or customers of the
speaker’ s goods or services, or persons acting for actual or potential buyers or
customers, or persons (such as reporters or reviewers) likely to repeat the message
to or otherwise influence actual or potential buyers or customers. Considering the
identity of both the speaker and the target audience is consistent with, and implicit
in, the United States Supreme Court’s commercial speech decisions, each of which
concerned a speaker engaged in the sale or hire of products or services conveying a
message to a person or persons likely to want, and be willing to pay for, that product
or service. The high court has frequently spoken of commercial speech as speech
proposing acommercial transaction (e.g., Central Hudson, supra, 447 U.S. at p.
562), thusimplying that commercial speech typically is communication between
persons who engage in such transactions.

In Bolger, moreover, the court stated that in deciding whether speechis
commercial two relevant considerations are advertising format and economic
motivation. (Bolger, supra, 463 U.S. at pp. 66-67.) These considerationsimply that
commercial speech generally or typically is directed to an audience of personswho
may be influenced by that speech to engage in acommercial transaction with the
speaker or the person on whose behalf the speaker is acting. Speech in advertising
format typically, although not invariably, is speech about a product or service by a

person who is offering that product or service at aprice, directed to persons who
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may want, and be willing to pay for, that product or service. Citing New York Times
v. Sullivan, supra, 376 U.S. 254, which concerned a newspaper advertisement
seeking contributions for civil rights causes, the court cautioned, however, that
presentation in advertising format does not necessarily establish that a messageis
commercial in character. (Bolger, supra, at p. 66.) Economic motivation likewise
impliesthat the speech isintended to lead to commercial transactions, which in turn
assumes that the speaker and the target audience are persons who will engagein
those transactions, or their agents or intermediaries.

Finally, the factual content of the message should be commercial in
character. Inthe context of regulation of false or misleading advertising, this
typically means that the speech consists of representations of fact about the business
operations, products, or services of the speaker (or the individual or company that
the speaker represents), made for the purpose of promoting sales of, or other
commercial transactionsin, the speaker’s products or services. Thisis consistent
with, and implicit in, the United States Supreme Court’s commercial speech
decisions, each of which has involved statements about a product or service, or about
the operations or qualifications of the person offering the product or service. (See,
e.g., Rubin v. Coors Brewing Co., supra, 514 U.S. 476 [statement of alcohol
content on beer bottle label]; Ibanez v. Florida Dept. of Business & Professional
Regulation, Bd. of Accountancy, supra, 512 U.S. 136 [statements on an attorney’s
|etterhead and business cards describing attorney’ s qualifications|; Va. Pharmacy
Bd. v. Va. Consumer Council, supra, 425 U.S. 748 [advertisements showing prices
of prescription drugs|.)

Thisisalso consistent with the third Bolger factor—product references. By
“product references,” we do not understand the United States Supreme Court to
mean only statements about the price, qualities, or availability of individual items

offered for sale. Rather, we understand “product references’ to include also, for
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example, statements about the manner in which the products are manufactured,
distributed, or sold, about repair or warranty services that the seller providesto
purchasers of the product, or about the identity or qualifications of personswho
manufacture, distribute, sell, service, or endorse the product. Similarly, references
to services would include not only statements about the price, availability, and
guality of the services themselves, but also, for example, statements about the
education, experience, and qualifications of the persons providing or endorsing the
services. (See, e.g., Ibanezv. Florida Dept. of Business & Professional
Regulation, Bd. of Accountancy, supra, 512 U.S. 136 [statements on an attorney’s
letterhead and business cards describing attorney’ s training and qualifications.)
This broad definition of “product references’ is necessary, we think, to adequately
categorize statements made in the context of amodern, sophisticated public
relations campaign intended to increase sales and profits by enhancing the image of a
product or of its manufacturer or seller.

Our understanding of the content element of commercia speech isalso
consistent with the reasons that the United States Supreme Court has given for
denying First Amendment protection to false or misleading commercial speech. The
high court has stated that false or misleading commercial speech may be prohibited
because the truth of commercial speech is“more easily verifiable by its
disseminator” and because commercial speech, being motivated by the desire for
economic profit, isless likely than noncommercial speech to be chilled by proper
regulation. (Va. Pharmacy Bd. v. Va. Consumer Council, supra, 425 U.S. a p. 772,
fn. 24.) Thisexplanation assumes that commercial speech consists of factual
statements and that those statements describe matters within the personal knowledge
of the speaker or the person whom the speaker is representing and are made for the
purpose of financial gain. Thus, this explanation impliesthat, at least in relation to

regulations aimed at protecting consumers from fal se and misleading promotional
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practices, commercial speech must consist of factual representations about the
business operations, products, or services of the speaker (or the individual or
company on whose behalf the speaker is speaking), made for the purpose of
promoting sales of, or other commercial transactionsin, the speaker’ s products or
services. The United States Supreme Court has never decided whether false
statements about a product or service of acompetitor of the speaker would properly
be categorized as commercial speech. Because theissueis not presented here, we
offer no view on how it should be resolved.

Apart from this consideration of the identities of the speaker and the
audience, and the contents of the speech, we find nothing in the United States
Supreme Court’s commercial speech decisionsthat is essential to a determination
that particular speech is commercial in character in the context of aconsumer
protection law intended to suppress false or deceptive commercial messages.
Although in Bolger, supra, 463 U.S. 60, the United States Supreme Court noted that
the speech at issue there wasin atraditional advertising format, the court cautioned
that it was not holding that this factor would always be necessary to the
characterization of speech as commercial, and in Leoni, supra, 39 Cal.3d 609, this
court held that an attorney’ s mailings were commercial speech even though they
were not in the form of an advertisement. (See alsolbanezv. Florida Dept. of
Business & Professional Regulation, Bd. of Accountancy, supra, 512 U.S. 136
[accepting as commercial speech statements on an attorney’ s letterhead and business
cards].) Thus, advertising format is by no means essential to characterization as
commercial speech.

Here, the first element—a commercial speaker—is satisfied because the
speakers—Nike and its officers and directors—are engaged in commerce.
Specifically, they manufacture, import, distribute, and sell consumer goodsin the
form of athletic shoes and apparel.
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The second element—an intended commercial audience—is also satisfied.
Nike' slettersto university presidents and directors of athletic departments were
addressed directly to actual and potential purchasers of Nike's products, because
college and university athletic departments are major purchasers of athletic shoes
and apparel. Plaintiff has alleged that Nike's press releases and |etters to newspaper
editors, although addressed to the public generally, were also intended to reach and
influence actual and potential purchasers of Nike's products. Specificaly, plaintiff
has alleged that Nike made these statements about its labor policies and practices
“to maintain and/or increase its sales and profits.” To support this allegation,
plaintiff hasincluded as an exhibit aletter to a newspaper editor, written by Nike's
director of communications, referring to Nike's labor policies practices and stating
that “[clonsumers are savvy and want to know they support companies with good
products and practices’ and that “[d]uring the shopping season, we encourage
shoppersto remember that Nike isthe industry’ s leader in improving factory
conditions.”

The third element—representations of fact of acommercial nature—is also
present. In describing its own labor policies, and the practices and working
conditions in factories where its products are made, Nike was making factual
representations about its own business operations. 1n speaking to consumers about
working conditions and labor practices in the factories where its products are made,
Nike addressed matters within its own knowledge. The wages paid to the factories
employees, the hours they work, the way they are treated, and whether the
environmental conditions under which they work violate local health and safety laws,
are all matterslikely to be within the personal knowledge of Nike executives,
employees, or subcontractors. Thus, Nike wasin aposition to readily verify the

truth of any factual assertionsit made on these topics.
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In speaking to consumers about working conditionsin the factories where its
products are made, Nike engaged in speech that is particularly hardy or durable.
Because Nike' s purpose in making these statements, at |east as alleged in the first
amended complaint, was to maintain its sales and profits, regulation aimed at
preventing false and actually or inherently misleading speech isunlikely to deter
Nike from speaking truthfully or at all about the conditionsinitsfactories. To the
extent that application of these laws may make Nike more cautious, and causeit to
make greater efforts to verify the truth of its statements, these laws will serve the
purpose of commercial speech protection by “insuring that the stream of
commercia information flow[s] cleanly aswell asfreely.” (Va. Pharmacy Bd. v.
Va. Consumer Council, supra, 425 U.S. at pp. 772.)

Finally, government regulation of Nike's speech about working conditionsin
factories where Nike products are made is consistent with traditional government
authority to regulate commercial transactions for the protection of consumers by
preventing false and misleading commercial practices. Trade regulation laws have
traditionally sought to suppress and prevent not only false or misleading statements
about products or servicesin themselves but also false or misleading statements
about where a product was made (see § 17533.7 [making it unlawful to sell a product
falsely labeled as“Madein U.SA."]; 15 U.S.C. § 1125(a) [allowing damages for
“false designation of origin”]), or by whom (see § 17520 et seg. [prohibiting false
representation of product as made by blind workers]|; 8 17569 [prohibiting false
representation of product “as made by authentic American Indian labor or
workmanship”]; Lab. Code, 8§ 1010 et seq. [prohibiting false labeling about the kind,
character, or nature of labor employed in product’ s manufacture]).

Because in the statements at issue here Nike was acting as a commercial
speaker, because its intended audience was primarily the buyers of its products, and

because the statements consisted of factual representations about its own business
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operations, we conclude that the statements were commercial speech for purposes
of applying state laws designed to prevent false advertising and other forms of
commercial deception. Whether these statements could properly be categorized as
commercia speech for some other purpose, and whether these statements could
properly be categorized as commercial speech if one or more of these elements was
not fully satisfied, are questions we need not decide here.

Nike arguesthat its allegedly false and misleading statements were not
commercial speech because they were part of “an international media debate on
issues of intense public interest.” Inasimilar vein, our dissenting colleagues argue
that the speech at issue here should not be categorized as commercial speech
because, when Nike made the statements defending its labor practices, the nature and
propriety of those practices had already become a matter of public interest and
public debate. (Dis. opn. of Chin, J., post, at p. 6; dis. opn. of Brown, J., post, at pp.
4,7-9.) Thisargument falsely assumes that speech cannot properly be categorized
ascommercia speech if it relates to a matter of significant public interest or
controversy. Asthe United States Supreme Court has explained, commercial speech
commonly concerns matters of intense public and private interest. The individual
consumer’ sinterest in the price, availability, and characteristics of products and
services “may be as keen, if not keener by far, than hisinterest in the day’ s most
urgent political debate.” (Va. Pharmacy Bd. v. Va. Consumer Council, supra, 425
U.S. at p. 763.) And for the public as whole, information on commercial mattersis
“indispensable” not only “to the proper allocation of resourcesin afree enterprise
system” but also “to the formation of intelligent opinions as to how that system
ought to be regulated or altered.” (Id. at p. 765; see also Greater New Orleans
Broadcasting Assn., Inc. v. United States, supra, 527 U.S. at p. 184 [observing that
the commercial speech at issue there concerned “an activity that is the subject of

intense debate in many communities’].)
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In her dissent, Justice Brown states that our logic “erroneously assumes that
false or misleading commercial speech . . . can never be speech about a public
issue.” (Dis. opn. of Brown, J., post, at p. 9.) On the contrary, we assume that
commercial speech frequently and even normally addresses matters of public
concern. Thereason that it is*“less necessary to tolerate inaccurate statements for
fear of silencing the speaker” of commercial speech is not that such speech
concerns matters of lesser public interest or value, but rather that commercial
speech is both “more easily verifiable by its disseminator” and “lesslikely to be
chilled by proper regulation.” (Va. Pharmacy Bd. v. Va. Consumer Council, supra,
425 U.S. at p. 772, fn. 24; accord, Lorillard Tobacco Co. v. Reilly, supra, 533 U.S.
ap._ [121 S.Ct. at p. 2433].)

In support of their argument that speech about issues of public importance or
controversy must be considered noncommercial speech, our dissenting colleagues
cite Thomasv. Collins (1945) 323 U.S. 516, and Thornhill v. Sate of Alabama
(1940) 310 U.S. 88. The United States Supreme Court issued these decisions three
decades before it devel oped the modern commercial speech doctrinein Bigelow v.
Virginia, supra, 421 U.S. 809, and Va. Pharmacy Bd. V. Va. Consumer Council,
supra, 425 U.S. 748. Moreover, neither decision addressed the validity of alaw
prohibiting false or misleading speech. To the extent they hold that truthful and
nonmisleading speech about commercial matters of public importance is entitled to
congtitutional protection, they are consistent with the modern commercial speech
doctrine and with the decision we reach today. We find nothing in either decision
suggesting that the state lacks the authority to prohibit false and misleading factual
representations, made for purposes of maintaining and increasing sales and profits,
about the speaker’ s own products, services, or business operations.

For purposes of categorizing Nike's speech as commercial or

noncommercial, it does not matter that Nike was responding to charges publicly
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raised by others and was thereby participating in a public debate. The point is
illustrated by a decision of afederal court of appeals about statements by atrade
association denying there was scientific evidence that eating eggs increased the risk
of heart and circulatory disease. (National Commission on Egg Nutrition v.
Federal Trade Commission (7th Cir. 1977) 570 F.2d 157, 159, cert. den. (1978)
439 U.S. 821.) The court held that these statement were commercia speech subject
to regulation by the Federal Trade Commission (FTC) to the extent the statements
were false or misleading, even though the trade association made the statements “to
counteract what the FTC described as ‘ anti-chol esterol attacks on eggs which had
resulted in steadily declining per capita egg consumption.” ” (Id. at p. 159.)
Responding to the argument that the statements were noncommercial because they
concerned a debate on a matter of great public interest, the federal court of appeals
responded that “the right of government to restrain false advertising can hardly
depend upon the view of an agency or court as to the relative importance of the issue
to which the false advertising relates.” (Id. at p. 163.)

Here, Nike' s speech is not removed from the category of commercial speech
becauseit isintermingled with noncommercial speech. To the extent Nike' s press
releases and | etters discuss policy questions such as the degree to which domestic
companies should be responsible for working conditions in factories located in
other countries, or what standards domestic companies ought to observein such
factories, or the merits and effects of economic “globalization” generally, Nike's
statements are noncommercial speech. Any content-based regulation of these
noncommercial messages would be subject to the strict scrutiny test for fully
protected speech. (See, e.g., Consolidated Edison Co. v. Public Serv. Comm'n,
supra, 447 U.S. 530.) But Nike may not “immunize false or misleading product
information from government regulation simply by including references to public

issues.” (Bolger, supra, 463 U.S. at p. 68, fn. omitted.) Here, the alleged false and
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misleading statements all relate to the commercial portions of the speechin
guestion—the description of actual conditions and practices in factories that
produce Nike's products—and thus the proposed regul ations reach only that
commercial portion.

Asserting that the commercial and noncommercial elementsin Nike's
statement were “inextricably intertwined,” our dissenting colleagues maintain that it
must therefore be categorized as noncommercial speech, and they cite in support the
United States Supreme Court’s decision in Riley v. National Federation of the
Blind of North Carolina (1988) 487 U.S. 781 (Riley). That decision concerned
regulation of charitable solicitations, a category of speech that does not fit within
our limited-purpose definition of commercial speech because it does not involve
factual representations about a product or servicethat is offered for sale. More
importantly, the high court has since explained that in Riley “the commercial speech
(if it was that) was ‘inextricably intertwined’ because the state law requiredit to be
included” and that commercial and noncommercia messages are not “inextricable”
unlessthere is some legal or practical compulsion to combine them. (Board of
Trustees, State Univ. of N.Y. v. Fox, supra, 492 U.S. at p. 474, italics omitted.) No
law required Nike to combine factual representations about its own labor practices
with expressions of opinion about economic globalization, nor was it impossible for
Nike to address those subjects separately.

We also reject Nike' s argument that regulating its speech to suppress false
and misleading statements isimpermissible because it would restrict or disfavor
expression of one point of view (Nike's) and not the other point of view (that of the
critics of Nike'slabor practices). The argument is misdirected because the
regulations in question do not suppress points of view but instead suppress false and
misleading statements of fact. Aswe have explained, to the extent Nike's speech

represents expression of opinion or points of view on general policy questions such
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asthe value of economic “globalization,” it is noncommercia speech subject to full
First Amendment protection. Nike's speech losesthat full measure of protection
only when it concerns facts material to commercial transactions—here, factual
statements about how Nike makesits products.

Moreover, differential treatment of speech about products and services based
on the identity of the speaker isinherent in the commercial speech doctrine as
articulated by the United States Supreme Court. A noncommercia speaker’s
statements criticizing a product are generally noncommercial speech, for which
damages may be awarded only upon proof of both falsehood and actual malice. (See,
e.g., Bose Corp. v. Consumers Union of U.S,, Inc., supra, 466 U.S. at p. 513 [so
treating unflattering statements in a consumer magazine' sreview of high fidelity
speakers].) A commercial speaker’s statementsin praise or support of the same
product, by comparison, are commercia speech that may be prohibited entirely to
the extent the statements are either false or actually or inherently misleading. (Inre
RM.J., supra, 455 U.S. at p. 203.) To repeat, the justification for this different
treatment, as the high court has explained, is that when a speaker promotes its own
products, it is“less necessary to tolerate inaccurate statements for fear of silencing
the speaker” because the described speech is both “more easily verifiable by its
disseminator” and “less likely to be chilled by proper regulation.” (Va. Pharmacy
Bd. v. Va. Consumer Council, supra, 425 U.S. at p. 772, fn. 24; accord, Lorillard
Tobacco Co. v. Reilly, supra, 533 U.S. at p. __ [121 S.Ct. at p. 2433].)

Our dissenting colleagues are correct that the identity of the speaker is
usually not a proper consideration in regulating speech that is entitled to First
Amendment protection, and that avalid regulation of protected speech may not
handicap one side of a public debate. But to decide whether alaw regulating speech
violates the First Amendment, the very first question is whether the speech that the

law regulatesis entitled to First Amendment protection at all. Aswe have seen,
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commercial speech that isfalse or misleading receives no protection under the First
Amendment, and therefore alaw that prohibits only such unprotected speech cannot
violate constitutional free speech provisions.

We conclude, accordingly, that here thetria court and the Court of Appeal
erred in characterizing as noncommercial speech, under the First Amendment to the
federal Constitution, Nike's allegedly false and misleading statements about |abor
practices and working conditions in factories where Nike products are made.

We now disapprove asill-considered dicta two statements of this court in
Spiritual Psychic Science Church v. City of Azusa (1985) 39 Cal.3d 501. Therewe
remarked that commercia speech is speech “which has but one purpose—to advance
an economic transaction,” and we suggested that “an advertisement informing the
public that the cherries for sale at store X were picked by union workers’ would be
noncommercial speech. (Id. at p. 511.)

Aswe have explained, the United States Supreme Court has indicated that
economic motivation is relevant but not conclusive and perhaps not even necessary.
(Bolger, supra, 463 U.S. at p. 67 & fn. 14.) The high court has never held that
commercia speech must have as itsonly purpose the advancement of an economic
transaction, and it has explained instead that commercial speech may be intermingled
with noncommercial speech. (Id. at pp. 67-68.) An advertisement primarily
intended to reach consumers and to influence them to buy the speaker’ s productsis
not exempt from the category of commercial speech because the speaker also hasa
secondary purpose to influence lenders, investors, or lawmakers.

Nor is speech exempt from the category of commercial speech because it
relates to the speaker’ s labor practices rather than to the price, availability, or quality
of the speaker’ sgoods. An advertisement to the public that cherries were picked by
union workersis commercial speech if the speaker has afinancial or commercial

interest in the sale of the cherries and if the information that the cherries had been
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picked by union workersislikely to influence consumersto buy the speaker’s
cherries. Speechiscommercial initscontent if it islikely to influence consumers
in their commercial decisions. For asignificant segment of the buying public, labor

practices do matter in making consumer choices.

B. The Cdlifornia Conditution

In the few casesin which this court has addressed the distinction between
commercia and noncommercial speech, we have not articul ated a separate test for
determining what constitutes commercial speech under the state Constitution, but
instead we have used the tests fashioned by the United States Supreme Court. For
example, in Leoni, supra, 39 Cal.3d 609, we used the three-factor test the high court
had articulated in Bolger, supra, 463 U.S. 60, and we concluded that the speechin
guestion was commercial speech because two of the three factors were present. So
also here, we perceive no need to articulate a separate test for commercial speech
under the state Constitution. Having concluded that the speech at issueis
commercial speech under the federal Constitution, we now reach the same
conclusion under the California Constitution.

V. CONCLUSION

Asthe United States Supreme Court has explained, false and misleading
speech has no constitutional value in itself and is protected only in circumstances
and to the extent necessary to give breathing room for the free debate of public
issues. Commercial speech, because it is both more readily verifiable by its speaker
and more hardy than noncommercia speech, can be effectively regulated to suppress
false and actually or inherently misleading messages without undue risk of chilling
public debate. With these basic principlesin mind, we conclude that when a
corporation, to maintain and increase its sales and profits, makes public statements

defending labor practices and working conditions at factories where its products are
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made, those public statements are commercial speech that may be regul ated to
prevent consumer deception.

Sprinkled with references to a series of children’ s books about wizardry and
sorcery, Justice Brown’s dissent itself triesto find the magic formula or incantation
that will transform a business enterprise’ s factual representationsin defense of its
own products and profitsinto noncommercial speech exempt from our state’'s
consumer protection laws. Aswe have explained, however, such representations,
when aimed at potential buyers for the purpose of maintaining sales and profits, may
be regulated to eliminate fal se and misleading statements because they are readily
verifiable by the speaker and because regulation is unlikely to deter truthful and
nonmisleading speech.

In concluding, contrary to the Court of Appeal, that Nike's speech at issue
here is commercial speech, we do not decide whether that speech was, as plaintiff
has alleged, false or misleading, nor do we decide whether plaintiff’s complaint is
vulnerable to demurrer for reasons not considered here. Because the demurrers of
Nike and theindividua defendants were based on multiple grounds, further
proceedings on the demurrers may be required in the Court of Appeal, the superior
court, or both. Our decision on the narrow issue before us on review does not
foreclose those proceedings.

The judgment of the Court of Appeal isreversed, and the matter is remanded

to that court for further proceedings consistent with this opinion.

KENNARD, J.
WE CONCUR:
GEORGE, C.J.

WERDEGAR, J.
MORENGO, J.
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DISSENTING OPINION BY CHIN, J.

| respectfully dissent.

Nike, Inc. (Nike), isamajor international corporation with amultibillion
dollar enterprise. The nature of itslabor practices has become a subject of
considerable public interest and scrutiny. Various persons and organizations have
accused Nike of engaging in despicable practices, which they have described
sometimes with such caustic and scathing words as “ davery” and “ sweatshop.”
Nike's critics and these accusations receive full First Amendment protection. And
well they should. “The First and Fourteenth Amendments embody our ‘ profound
national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open....” ” (Garrisonv. Louisiana (1964) 379 U.S.
64, 75 (Garrison), quoting New York Times Co. v. Sullivan (1964) 376 U.S. 254,
270.) “Under the First Amendment there is no such thing asafalseidea. However
pernicious an opinion may seem, we depend for its correction not on the conscience
of judges and juries but on the competition of other ideas.” (Gertzv. Robert Welch,
Inc. (1974) 418 U.S. 323, 339-340, fn. omitted.)

While Nike's critics have taken full advantage of their right to “ *uninhibited,
robust, and wide-open’ ” debate (Garrison, supra, 379 U.S. at p. 75), the same
cannot be said of Nike, the object of their ire. When Niketriesto defend itself from
these attacks, the majority denies it the same First Amendment protection Nike's

criticsenjoy. Why isthis, according to the majority? Because Nike competes not



only in the marketplace of ideas, but also in the marketplace of manufactured goods.
And because Nike sells shoes—and its defense against critics may help sell those
shoes—the majority asserts that Nike may not freely engage in the debate, but must
run the risk of lawsuits under California’ s unfair competition law (Bus. & Prof.
Code, 8§ 17200 et seq.) and false advertising law (Bus. & Prof. Code, § 17500 et
seg.), should it ever make afactual claim that turns out to be inaccurate. According
to the majority, if Nike utters afactual misstatement, unlikeits critics, it may be
sued for restitution, civil penalties, and injunctive relief under these sweeping
statutes. (M4g. opn., ante, at pp. 6-8.)

Handicapping one side in thisimportant worldwide debate is bothiill
considered and unconstitutional. Full free speech protection for one side and strict
liability for the other will hardly promote vigorous and meaningful debate. “Debate
on publicissues will not be uninhibited if the speaker must run therisk that it will be
proved in court that he spoke out of hatred; even if he did speak out of hatred,
utterances honestly believed contribute to the free interchange of ideas and the
ascertainment of truth.” (Garrison, supra, 379 U.S. a p. 73.) The state, “even with
the purest of motives, may not substitute its judgment as to how best to speak for
that of speakers and listeners; free and robust debate cannot thrive if directed by the
government.” (Riley v. National Federation of Blind (1988) 487 U.S. 781, 791
(Riley).)

In its pursuit to regulate Nike's speech—in hope of prohibiting false and
misleading statements—the majority has unduly trammeled basic constitutional

freedoms that form the foundation of this free government.l “[W]here. ..

1 | take no sides in this public debate. Who isright and who iswrongis not for
me, or the majority, to decide. Itisfor the public—fully informed asthe First
Amendment guarantees—to judge. (Gertzv. Robert Welch, Inc., supra, 418 U.S. at
pp. 339-340.)



suppression of speech suggests an attempt to give one side of a debatable public
guestion an advantage in expressing its views to the people, the First Amendment is
plainly offended.” (First National Bank of Boston v. Bellotti (1978) 435 U.S. 765,
785-786 (Bellotti), fn. omitted.)

l. IRRESPECTIVE OF NIKE’'SECONOMIC MOTIVATION, THE PUBLIC
HASA RIGHT TO RECEIVE INFORMATION ON MATTERS OF PUBLIC
CONCERN

The United States Supreme Court has emphasized that economic
motivation—in this case, Nike' s desire to sell athletic products—is not a dispositive
factor in determining whether certain speech iscommercial. (Bolger v. Youngs
Drug Products Corp. (1983) 463 U.S. 60, 67 (Bolger).) In deciding the scope of
the constitutional protection of corporate speech, the high court struck down a
Massachusetts criminal statute that proscribed corporations from giving campaign
contributions to influence the vote on areferendum materially affecting the
corporation’ s property, business, or assets. (Bellotti, supra, 435 U.S. 765.)
Corporate speech, the high court noted, did not deserve less protection simply
because of its source. “The question in this case, smply put, is whether the
corporate identity of the speaker deprives this proposed speech of what otherwise
would beits clear entitlement to protection.” (1d.at p. 778.) In Nike's case, based
on the majority’ s holding, it does.

Asthe Court of Appeal below noted, given Nike's powerful corporate image
and industry stronghold, the private company “exemplifi[ed] the perceived evils or
benefits of labor practices associated with the processes of economic
globalization.” Nike, in effect, became the “ poster child” in the international
campaign for labor rights and reform (see, e.g., Note, Now Playing: Corporate
Codes of Conduct in the Global Theater: IsNike Just Doing 1t?(1998) 15 Ariz. J.

Intl. & Comp. L. 905), and Nike'slabor practices became relevant in amuch broader



and public context. Though expressions on labor disputes have been afforded full
First Amendment protection (see Va. Pharmacy Bd. v. Va. Consumer Council
(1976) 425 U.S. 748, 762 (Va. Pharmacy Bd.), and cited cases; Thornhill v.
Alabama (1940) 310 U.S. 88, 101-103 (Thornhill)), the majority loses sight of the
full protections afforded this speech in the face of Nike's corporate identity.
(Bellotti, supra, 435 U.S. at p. 778.) And because of this myopia, the public loses.

The public at large, in addition to Nike's actual and intended customers, has
the right to receive information from both sides of thisinternational debate.
“Freedom of speech presupposes awilling speaker. But where a speaker exists. . .
the protection afforded is to the communication, to its source and to its recipients
both.” (Va. Pharmacy Bd., supra, 425 U.S. at p. 756, fn. omitted.) The First
Amendment serves an “informational purpose”’ that guarantees “the public access to
discussion, debate, and the dissemination of information and ideas.” (Bellotti,
supra, 435U.S. at p. 782, fn. 18; id. at p. 783; seeBigelow v. Virginia (1975) 421
U.S. 809, 822 (Bigelow).) Thus, not only Nike, but all of us, are the poorer for the
majority’ s assault on free speech.

In striking down Virginia s attempt to ban a newspaper advertisement
announcing the availability of legal New Y ork abortions, the high court noted: “The
advertisement . . . did more than simply propose acommercial transaction. It
contained factual material of clear ‘publicinterest.” Portions of its message. . .
involve the exercise of the freedom of communicating information and
disseminating opinion. [] Viewed initsentirety, the advertisement conveyed
information of potential interest and value to a diverse audience—not only to
readers possibly in need of the services offered, but also to those with a general
curiosity about, or genuine interest in, the subject matter or the law of another
State and its development, and to readers seeking reformin Virginia. ... Thus, in

this case, appellant’ s First Amendment interests coincided with the constitutional
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interests of the general public.” (Bigelow, supra, 421 U.S. at p. 822, fn. omitted,
italics added; Jacoby v. Sate Bar (1977) 19 Cal.3d 359, 370-371 [following
Bigelow]; cf. Bolger, supra, 463 U.S. at p. 68 [company may not “immunize false or
misleading product information from government regulation simply by including
references to public issues’].)

Here, Nike' s statements regarding its labor practicesin China, Thailand, and
Indonesia provided vital information on the very public controversy concerning using
low-cost foreign labor to manufacture goods sold in America. Nike' s responses
defended against adverse reports that its overseas manufacturers committed
widespread labor, health, and safety law violations. Far from promoting the sale of
its athletic products, Nike did not include this information through product labels,
inserts, packaging, or commercial advertising intended to reach only Nike' s actual or
potential customers. Rather, Nike responded to the negative publicity through press
releases, lettersto newspapers, and letters to university presidents and athletic
directors. (Cf. Bolger, supra, 463 U.S. 60 [contraceptive manufacturer’s
informational pamphletsincluded with advertisements deemed commercial speech].)
To the extent Nike may have been financially motivated to defend its business and
livelihood against these attacks, this motivation is not dispositive in identifying
speech as commercial. (Bolger, supra, 463 U.S. a p. 67.) “Viewed initsentirety,
[Nike' s speech] conveyed information of potential interest and valueto adiverse
audience....” (Bigelow, supra, 421 U.S. at p. 822.)

1. NIKE'SSPEECH ISNOT TRADITIONAL COMMERCIAL SPEECH

Indeed, characterizing Nike's speech here as commercial speechis
inconsistent with the high court’ s constitutional jurisprudence for yet another

reason.2 The high court has stated that traditional commercial speech is speech that

2 While the mgjority correctly observesthat in this constitutional analysis, “the
very first question is whether the speech that the law regulatesis entitled to First



does “no more than propose a commercial transaction.” * ” (Va. Pharmacy Bd.,
supra, 425 U.S. at p. 762; Bolger, supra, 463 U.S. at p. 66; see also Board of
Trustees, State Univ. of N. Y. v. Fox (1989) 492 U.S. 469, 473; Zauderer v. Office
of Disciplinary Counsel (1985) 471 U.S. 626, 637; but see Central Hudson Gas &
Elec. v. Public Serv. Comm' n, supra, 447 U.S. at p. 561 [commercial speechis
“expression related solely to the economic interests of the speaker and its
audience’].) Inthiscase, Nike's speech here went beyond proposing acommercial
transaction. It provided information vital to the public debate on international 1abor
rights and reform. Asthe Court of Appeal below observed, “[i]nformation about the
labor practices at Nike's overseas plants. . . constitute]d] datarelevant to a
controversy of great public interest in our times.”

Contrary to the mgjority’ s assertions (see magj. opn., ante, at p. 29), the high

court’ srestriction—* ‘advertising which “links a product to a current public debate”

is not thereby entitled to the constitutional protection afforded noncommercial

speech’ ” (Bolger, supra, 463 U.S. at p. 68)—does not apply here. In Bolger, the
informational mailings, though containing issues of public concern such as venereal
disease and family planning, were at bottom commercial speech directed at selling

contraceptives. (Id.at p. 66.) The court made clear that most of the mailings fell

Amendment protection at al” (maj. opn., ante, at p. 31), it conflates this question
with the issue whether commercial speech may be regulated, the latter aforegone
conclusion. (Bolger, supra, 463 U.S. at p. 65.) Advocating what it callsa*limited-
purpose” definition of commercial speech (maj. opn., ante, at pp. 20, 29), the
majority proposes that acompany’ s factual statements about its products or services
are commercial and subject to regulation if these statements are “false or
misleading.” (ld. at p. 31.) In other words, the majority concludes “alaw that
prohibits only such unprotected speech cannot violate constitutional free speech
provisions.” (Ibid.) Whether acompany’s statements are allegedly false or
misleading does not determine the threshold question at issue in this case—whether
the speech is commercia or noncommercial. (See Central Hudson Gas & Elec. v.
Public Serv. Comm’'n (1980) 447 U.S. 557, 566.)



“within the core notion of commercial speech—' speech which does “no more than

propose acommercial transaction. (Ibid.) To the extent that some mailings
discussed public concerns, the high court cautioned that “[a]dvertisers should not be
permitted to immunize false or misleading product information from government
regulation simply by including referencesto public issues.” (Id. at p. 68.)

In a case decided before Bolger, the high court held that a utility company’s
monthly electric bill inserts advocating the use of nuclear power, could not be
regulated under the First and Fourteenth Amendments. (Consolidated Edison Co.
v. Public Serv. Comm’'n (1980) 447 U.S. 530 (Consolidated Edison).) In
Consolidated Edison, the high court did not address whether the inserts constituted
commercial speech. Rather, it concluded that the utility commission’s regulation
banning the inserts “limited the means by which Consolidated Edison may
participate in the public debate on this question and other controversial issues of
national interest and importance. Thus, the Commission’s prohibition of discussion
of controversial issues strikes at the heart of the freedom to speak.” (Id. at p. 535.)
Despite Consolidated Edison’ s obvious economic incentive in promoting the use of
nuclear power, the high court did not consider, must less determine, whether the
inserts placed in electric bills amounted to commercial speech.

The high court’s concernin Bolger, supra, 463 U.S. 60, therefore, was that
advertisersrefrain from inserting information on public issuesas a pretext to avoid

regulations governing their commercial speech.3 That is simply not the case here.

(131 ” oy N

3 The phrase® ‘does “no more than propose a commercial transaction
(Bolger, supra, 463 U.S. at p. 66) “must be understood to reflect judgments about
‘the character of the expressive activity’ at issue judgments that necessarily entail an
assessment of the nature and constitutional significance of the larger social practice
within which that activity is embedded. That iswhy commercia speech cannot be
transformed into public discourse merely by altering its content to insert assertions
about matters of public concern.” (Post, The Constitutional Status of Commercial
Speech (2000) 48 U.C.L.A. L.Rev. 1, 18-19, fns. omitted.)



Nike' s speech—in the form of press releases and | etters defending against
accusations about its overseas labor practices—was not in any sense pretextual, but
prompted and necessitated by public criticism. As noted, Nike did not use product
labels, packaging, advertising, or other mediaintended to directly reach its actua or
potential customers. Nike's speech did not “simply . . . include]] referencesto
publicissues.” (Bolger, supra, 463 U.S. at p. 68.) Nike slabor practicesand
policies, and in turn, its products, were the public issue. Its“discussion of
controversial issues strikes at the heart of the freedom to speak.” (Consolidated
Edison, supra, 447 U.S. at p. 535.)

At the very leadt, this case typifies the circumstance where commercial
speech and noncommercia speech are “inextricably intertwined.” (Riley, supra,
487 U.S. at p. 796.) In Riley, the high court held that a North Carolina statute
regulating solicitation of charitable contributions affected protected speech and was
not narrowly tailored to meet the state’ sinterest in protecting charities from fraud.
(Id. at p. 789.) Asrelevant here, the court observed that even if a professiona
fundraiser’ s speech amounted to commercia speech, “we do not believe that the
speech retains its commercial character when it isinextricably intertwined with
otherwise fully protected speech.” (Id.at p. 796.) It further held that “where, as
here, the component parts of a single speech are inextricably intertwined, we cannot
parcel out the speech, applying one test to one phrase and another test to another
phrase. Such an endeavor would be both artificial and impractical. Therefore, we
apply our test for fully protected expression.” (lbid.)

Notwithstanding the fact that Riley dealt with charitable solicitations, which
are not involved in this case, the high court relied, in part, on a case that provides
insight here. (Riley, supra, 487 U.S. at p. 796, citing Thomasv. Collins (1945) 323
U.S. 516, 540-541 (Thomas).) In Thomas, which did not deal with solicitation of

property or funds, the high court addressed the issue whether a union organizer’s



speech soliciting members was protected by the First Amendment, and whether a
registration requirement in order to speak was constitutionally impermissible.
(Thomas, supra, 323 U.S. at pp. 533-534.) Answering yes to both questions, the
high court cautioned that a state’ s regulation, “whether aimed at fraud or other
abuses, must not trespass upon the domain set apart for free speech and free
assembly. This Court has recognized that ‘in the circumstances of our timesthe
dissemination of information concerning the facts of alabor dispute must be
regarded as within that area of free discussion that is guaranteed by the Constitution.
... Freediscussion concerning the conditionsin industry and the causes of |abor
disputes appears to usindispensable to the effective and intelligent use of the
processes of popular government to shape the destiny of modern industrial society.’
" (Id. at p. 532, quoting Thornhill, supra, 310 U.S. at pp. 102, 103.)4

This case resembles Thomas in that Nike' s speech provided information

concerning the conditions in [the manufacturing] industry’ ” and thereby used
“ *the processes of popular government to shape the destiny of modern industrial
society.’” [Citation.]” (Thomas, supra, 323 U.S. at p. 532, quoting Thornhill, supra,
310 U.S. at p. 102.) Nike, which cameto the forefront of the international labor
abuse debate, provided relevant information about its labor practicesin its overseas
plants. Nike's speech, in an attempt to influence public opinion on economic

globalization and international |abor rights and working conditions, gave the public

4 Contrary to the majority’ s suggestion (maj. opn., ante, at p. 27), the fact that
the high court decided both Thornhill, supra, 310 U.S. 88, and Thomas, supra, 323
U.S. 516, before its seminal cases on commercial speech, does not make these
earlier cases affirmation of fundamental principles on First Amendment protection
less pertinent. Indeed, the high court relied, in part, on Thornhill, supra, 310 U.S. at
page 102, in Va. Pharmacy Bd., supra, 425 U.S. at page 762, to conclude that “[t]he
interests of the contestantsin alabor dispute are primarily economic, but it haslong
been settled that both the employee and the employer are protected by the First
Amendment when they express themselves on the merits of the disputein order to
influence its outcome.”



insight and perspective into the debate. This speech should be fully protected as
“essential to free government.” (Thornhill, supra, 310 U.S. at p. 95.)

The mgjority’ s attempt to parse out Nike’'s noncommercial speech—*“to the
extent Nike' s speech represents expression of opinion or points of view on general
policy questions. . . it isnoncommercial speech” (mg. opn., ante, at p. 30, italics
added)—is both unavailing and unhelpful. Even assuming that Nike' s factual
statements regarding how its products are made constitute commercia speech, that
speech is“inextricably intertwined” with its noncommercial speech. (Riley, supra,
487 U.S. at p. 796.) Contrary to the mgjority’ s suggestion (maj. opn., ante, at pp.
29-30), Nike redlistically could not discussits general policy on employee rights
and working conditions and its views on economic globalization without reference
to the labor practices of its overseas manufacturers, Nike products, and how they are
made. Attempting to parse out the commercial speech from the noncommercial
speech in this context “would be both artificial and impractical.” (Riley, supra, 487
U.S. at p. 796)

1. CONCLUSION

The magjority today refuses to honor afundamental commitment and
guarantee that both sides in a public debate may compete vigorously—and equally—
in the marketplace of ideas. The First Amendment ensures the freedom to speak on
matters of public interest by both sides, not just onejudicially favored. (Bellotti,
supra, 435 U.S. at pp. 785-786.) Sadly, Nikeis not the only one who loses here—
the public does, too. “Those who won our independence had confidence in the
power of free and fearless reasoning and communication of ideas to discover and
spread political and economic truth. Noxious doctrines in those fields may be
refuted and their evil averted by the courageous exercise of theright of free

discussion.” (Thornhill, supra, 310 U.S. at p. 95.)
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Because | would give both sidesin thisimportant public controversy the full

protection that our Constitution guarantees, | respectfully dissent.

CHIN, J.

| CONCUR:

BAXTER, J.
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DISSENTING OPINION BY BROWN, J.
| respectfully dissent.
I
In 1942, the United States Supreme Court, like awizard trained at Hogwarts,
waved itswand and “ plucked the commercial doctrine out of thin air.” (Kozinski &
Banner, Who' s Afraid of Commercial Speech (1990) 76 Va. L.Rev. 627, 627.)
Unfortunately, the court’ s doctrinal wizardry has created considerable confusion
over the past 60 years asit has struggled to define the difference between
commercial and noncommercial speech. The United States Supreme Court has, in
recent years, acknowledged “the difficulty of drawing bright lines that will clearly
cabin commercial speech in adistinct category.” (City of Cincinnati v. Discovery
Network, Inc. (1993) 507 U.S. 410, 419 (Discovery Network).) After tracing the
various definitions of commercial speech used over the years, the court conceded
that no “ categorical definition of the difference between” commercial and
noncommercia speech exists. (Id. at pp. 420-423.) Instead, the differenceisa
matter of “ ‘common[]sense’ ” (Ohralik v. Ohio State Bar Assn. (1978) 436 U.S.
447, 455-456 (Ohralik)), and restrictions on speech “must be examined carefully to
ensure that speech deserving of greater constitutional protection is not inadvertently
suppressed.” (Bolger v. Youngs Drug Products Corp. (1983) 463 U.S. 60, 66, fn.
omitted (Bolger).) Consistent with these pronouncements, the United States
Supreme Court has expressly refused to define the elements of commercial speech.
(Seeid. at p. 67, fn. 14.) Indeed, “the impossibility of specifying the parameters that



define the category of commercial speech has haunted its jurisprudence and
scholarship.” (Post, The Constitutional Status of Commercial Speech (2000) 48
UCLAL.Rev.1,7)

Despite this chaos, the majority, ostensibly guided by Bolger, has apparently
divined anew and simpler test for commercial speech. Under this “limited-purpose
test,” “categorizing a particular statement as commercia or noncommercial speech
requires consideration of three elements. the speaker, the intended audience, and
the content of the message.” (M4. opn., ante, at p. 20.) Unfortunately, the mgjority
has forgotten the teachings of H.L. Mencken: “every human problem” hasa
“solution” that is* neat, plausible, and wrong.” (Mencken, Prejudices:. Second
Series (1977 reprint) p. 148.) Likethe purported discovery of cold fusion over a
decade ago, the mgjority’ s test for commercial speech promises much, but solves
nothing. Instead of clarifying the commercial speech doctrine, the test violates
fundamental principles of First Amendment jurisprudence by making the level of
protection given speech dependent on the identity of the speaker—and not just the
speech’ s content—and by stifling the ability of certain speakers to participatein the
public debate. In doing so, the mgjority unconstitutionally favors some speakers
over others and conflicts with the decisions of other courts.

Contrary to the mgjority’ s belief, our current First Amendment jurisprudence
defies any simple solution. Under the commercial speech doctrine currently
propounded by the United States Supreme Court, all speech iseither commercial or
noncommercial, and commercial speech receivesless protection than
noncommercial speech. (Central Hudson Gas & Ele. Corp. v. Public Serv.
Comm'n (1980) 447 U.S. 557, 562-563 (Central Hudson).) The doctrine further
assumes that all commercial speech isthe same under the First Amendment. Thus,
all commercia speech receives the same level of lesser protection. The state may

therefore ban all commercial speech “that is fraudulent or deceptive without further



justification” (Edenfield v. Fane (1993) 507 U.S. 761, 768), but may not do the

same to fraudulent or deceptive speechin “ * matters of public concern’ ” (Dun &
Bradstreet, Inc. v. Greenmoss Builders (1985) 472 U.S. 749, 758-759 (plur. opn.
of Powell, J.) (Dun & Bradstreet), quoting First National Bank of Boston v.
Bellotti (1978) 435 U.S. 765, 776 (Bellotti)).

This simple categorization presupposes that commercial speech iswholly
distinct from noncommercial speech and that all commercial speech has the same
value under the First Amendment. Thereality, however, is quite different. With the
growth of commercialism, the politicization of commercial interests, and the
increasing sophistication of commercial advertising over the past century, the gap
between commercia and noncommercia speechisrapidly shrinking. Assevera
commentators have observed, examples of the intersection between commercial
speech and various forms of noncommercial speech, including scientific, political
and religious speech, abound. (See, e.g., Kozinski & Banner, Who's Afraid of
Commercial Speech, supra, 76 Va. L.Rev. at pp. 639-648; Redish, Product Health
Claims and the First Amendment: Scientific Expression and the Twilight Zone of
Commercial Speech (1990) 43 Vand. L.Rev. 1433, 1449-1454.) Indeed, the recent
commissioning of aFay Weldon novel by the jewelry company Bulgari asa
marketing ploy highlights this blurring of commercia and noncommercial speech.
(See Arnold, Making Books: Placed Products, and Their Cost, N.Y. Times
(Sept. 13, 2001) p. E3, col. 1))

Although the world has become increasingly commercial, the dichotomous
nature of the commercial speech doctrine remains unchanged. The classification of
speech as commercial or noncommercial determinesthe level of protection
accorded to that speech under the First Amendment. Thus, the majority correctly
characterizes the issue as “ whether defendant corporation’ s false statements are

commercia or noncommercial speech for purposes of constitutional free speech
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analysis under the state and federal Constitutions.” (M4gj. opn., ante, at p. 1.) If
Nike' s press releases, |etters and other documents are commercial speech, then the
application of Business and Professions Code sections 17204 and 175351—which
establish strict liability for false and misleading ads—is constitutional. Otherwise,
itisnot.

Constrained by thisrigid dichotomy, | dissent because Nike' s statements are
more like noncommercial speech than commercial speech. Nike's commercial
statements about its labor practices cannot be separated from its noncommercial
statements about a public issue, because its labor practicesare the public issue.
Indeed, under the circumstances presented in this case, Nike could hardly engagein a
general discussion on overseas labor exploitation and economic globalization
without discussing its own labor practices. (See Thomasyv. Collins (1945) 323 U.S.
516, 534-535.) Thus, the commercial elements of Nike's statements are
“inextricably intertwined” with their noncommercial elements. (Riley v. National
Federation of Blind (1988) 487 U.S. 781, 796 (Riley).) This court should
therefore “apply [the] test for fully protected expression,” notwithstanding the
majority’ s specious distinctions of the relevant case law. Under thistest, a
categorical ban on al false and misleading statements made by Nike about its labor
practices violates the First Amendment.

Although this result follows from controlling United States Supreme Court
precedent, | believe the commercial speech doctrine, inits current form, failsto
account for the realities of the modern world—aworld in which personal, political,
and commercial arenas no longer have sharply defined boundaries. My sentiments
are not unigue; many judges and academics have echoed them. (See, e.g., Kozinski &

Banner, The Anti-History and Pre-History of Commercial Speech (1993) 71 Tex.

1 All further statutory references are to the Business and Professions Code.
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L.Rev. 747; Kozinski & Banner, Who's Afraid of Commercial Speech, supra, 76
Va L.Rev. a p. 627; Redish, The First Amendment in the Marketplace:
Commercial Speech and the Values of Free Expression (1971) 39 Geo. Wash.
L.Rev. 429.) Even some justices on the high court have recently questioned the
validity of the distinction between commercia and noncommercial speech. (See44
Liguormart, Inc. v. Rhode Island (1996) 517 U.S. 484, 522 (conc. opn. of Thomas,
J.) [“I do not see a philosophical or historical basisfor asserting that ‘ commercia’
speechisof ‘lower value' than ‘noncommercial’ speech’]; id. at p. 517 (conc. opn.
of Scalia, J.) [ share Justice Thomas's discomfort with the Central Hudson test”].)
Nonetheless, the high court has apparently declined to abandon it. (See, e.g.,
Greater New Orleans Broadcasting Assn., Inc. v. United States (1999) 527 U.S.
173, 183 (Greater New Orleans Broadcasting) [applying the Central Hudson test
to restrictions on commercial speech].) Given that the United States Supreme Court
isnot prepared to start over, we must try to make the commercial speech doctrine
work—wartsand all. Tothisend, | believe the high court needs to develop amore
nuanced approach that maximizes the ability of businessesto participate in the public
debate while minimizing consumer fraud.

[

According to the mgority, all speech containing the following three elements
iscommercial speech: (1) “acommercial speaker” (mg. opn., ante, at p. 24); (2)
“an intended commercial audience” (ibid.); and (3) “representations of fact of a
commercia nature” (ibid.). Thefirst element is satisfied whenever the speaker is
engaged in “the production, distribution, or sale of goods or services’ “or someone
acting on behalf of aperson so engaged.” (Id. at p. 20.) The second element is
satisfied whenever the intended audienceis “actual or potential buyers or customers
of the speaker’ s goods or services, or persons acting for actual or potential buyers

or customers, or persons (such as reporters or reviewers) likely to repeat the



message to or otherwise influence actual or potential buyers or customers.” (lbid.)
The third element is satisfied whenever “the speech consists of representations of
fact about the business operations, products, or services of the speaker (or the
individual or company that the speaker represents), made for the purpose of
promoting sales of, or other commercial transactionsin, the speaker’ s products or
services.” (ld.atp. 21.)

Although the majority constructed this limited-purpose test from its “ close
reading of the high court’s commercial speech decisions’ (mag]. opn., ante, at p. 20),
it conveniently dismisses those decisions that cast doubt onitsformulation. As
explained below, acloser review of the relevant case law reveals that the mgjority’s
test for commercial speech contravenes long-standing principles of First
Amendment law.

First, the test flouts the very essence of the distinction between commercial
and noncommercial speech identified by the United States Supreme Court. “If
commercial speechisto be distinguished, it ‘must be distinguished by its
content.” ” (Batesv. State Bar of Ariz. (1977) 433 U.S. 350, 363, italics added
(Bates), quoting Va. Pharmacy Bd. v. Va. Consumer Council (1976) 425 U.S. 748,
761 (Va. Consumer Council).) Despite this caveat, the majority distinguishes
commercia from noncommercial speech using two criteriawholly unrelated to the
speech’s content: the identity of the speaker and the intended audience. (See mg.
opn., ante, at p. 20.) In doing so, the mgjority strays from the guiding principles
espoused by the United States Supreme Court.

Second, the test contravenes afundamental tenet of First Amendment
jurisprudence by making the identity of the speaker potentialy dispositive. Asthe
United States Supreme Court stated long ago, “[the] identity of the speaker is not
decisive in determining whether speech is protected” (Pacific Gas & Electric Co. v.

Public Utilities Comm’'n (1986) 475 U.S. 1, 8 (plur. opn. of Powell, J.) (Pacific Gas



& Electric)), and * speech does not lose its protection because of the corporate
identity of the speaker” (id. at p. 16). Thisisbecause corporations and other
speakers engaged in commerce “ contribute to the ‘ discussion, debate, and the
dissemination of information and ideas' that the First Amendment seeks to foster.”
(Id. at p. 8, quoting Bellotti, supra, 435 U.S. at p. 783.) Thus, “[t]he inherent worth
of the speech in terms of its capacity for informing the public does not depend upon
the identity of its source, whether corporation, association, union, or individual .”
(Bellotti, at p. 777, italics added.) Despite these admonitions, the majority has made
the identity of the speaker asignificant, and potentially dispositive, factor in
determining the scope of protection accorded to speech under the First Amendment.
(Seema. opn., ante, at p. 20.) Asaresult, speech by “someone engaged in
commerce” may receive less protection solely because of the speaker’ sidentity.
(Ibid.) Indeed, the mgjority’ s limited-purpose test makes the identity of the speaker
dispositive whenever the speech at issue relates to the speaker’ s business
operations, products, or services, in contravention of United States Supreme Court
precedent. (SeePacific Gas & Electric, supra, 475 U.S. at p. 8 (plur. opn. of
Powell, J.).)

Third, the test violates the First Amendment by stifling the ability of speakers
engaged in commerce, such as corporations, to participate in debates over public
issues. The United States Supreme Court has broadly defined public issues as those
issues “about which information is needed or appropriate to enable the members of
society to cope with the exigencies of their period.” (Thornhill v. Alabama (1940)
310 U.S. 88, 102.) “The genera proposition that freedom of expression upon public
guestions is secured by the First Amendment has long been settled . .. .” (New York
Times Co. v. Sullivan (1964) 376 U.S. 254, 269 (New York Times).) “[S]peech on
public issues occupies the * highest rung of the hierarchy of First Amendment

values,” and is entitled to special protection” (Connick v. Myers (1983) 461 U.S.



138, 145), because such speech “is more than self-expression; it is the essence of
self-government” (Garrison v. Louisiana (1964) 379 U.S. 64, 74-75). “TheFirst
and Fourteenth Amendments remove ‘ governmental restraints from the arena of
public discussion, putting the decision asto what views shall be voiced largely into
the hands of each of us, in the hope that use of such freedom will ultimately produce
amore capable citizenry and more perfect polity . ..." ” (Consolidated Edison Co.
v. Public Serv. Comm’ n of New York (1980) 447 U.S. 530, 534 (Consolidated
Edison), quoting Cohen v. California (1971) 403 U.S. 15, 24.) Thus, the First
Amendment “both fully protects and implicitly encourages’ public debate on “
‘matters of public
concern.’ ” (Pacific Gas & Electric, supra, 475 U.S. at p. 9 (plur. opn. of Powell,
J.), quoting Thornill v. Alabama, supra, 310 U.S. at p. 101.)

To ensure “uninhibited, robust, and wide-open” “debate on public issues’
(New York Times, supra, 376 U.S. at p. 270), the United States Supreme Court has
recognized that some false or misleading speech must be tolerated. Although
“[u]ntruthful speech, commercial or otherwise, has never been protected for its own
sake” (Va. Consumer Council, supra, 425 U.S. at p. 771), “[t]he First Amendment
requires that we protect some falsehood in order to protect speech that matters”
(Gertzv. Robert Welch, Inc. (1974) 418 U.S. 323, 341 (Gertz)). The “erroneous
statement isinevitablein free debate, and . . . it must be protected if the freedoms of
expression are to have the ‘ breathing space’ that they ‘need to survive' ....” (New
York Times, supra, 376 U.S. at pp. 271-272, quoting N.A.A.C.P. v. Button (1963)
371 U.S. 415, 433.) Because “arulethat would impose strict liability on &’ speaker
“for false factual assertions’ in amatter of public concern “would have an
undoubted ‘ chilling’ effect” on speech “that does have constitutional value”
(Hustler Magazinev. Falwell (1988) 485 U.S. 46, 52), “only those false
statements made with the high degree of awareness of their probable falsity



demanded by New York Times may be the subject of either civil or criminal
sanctions’ (Garrisonv. Louisiana, supra, 379 U.S. at p. 74).

The majority contends its limited-purpose test for commercial speech does
not violate these principles because fal se or misleading commercial speech may be
prohibited “entirely.” (Mg]. opn., ante, a p. 12.) Thislogicis, however, faulty,
because it erroneously assumes that false or misleading commercial speech as
defined by the majority can never be speech about a public issue. Under the
majority’ stest, the content of commercial speechislimited only to representations
regarding “business operations, products, or services.” (Mg. opn., ante, a p. 21.)
But business operations, products, or services may be public issues. For example, a
corporation’ s business operations may be the subject of public debate in the media.
These operations may even be a political issue as organizations, such as state, local,
or student governments, propose and pass resol utions condemning certain business
practices. Under these circumstances, the corporation’ s business operations
undoubtedly become a matter of public concern, and speech about these operations
merits the full protection of the First Amendment. (See Thornhill v. Alabama,
supra, 310 U.S. at p. 102.) Indeed, the United States Supreme Court has long
recognized that speech on a public issue may be inseparable from speech promoting
the speaker’ s business operations, products or services. (See Thomasv. Collins,
supra, 323 U.S. at pp. 535-536 [recognizing that a union representative could not
discuss the benefits of unionism without hawking the union’s services|.)

The mgjority, however, creates an overbroad test that, taken to itslogical
conclusion, renders all corporate speech commercial speech. Asdefined, the test
makes any public representation of fact by a speaker engaged in commerce about
that speaker’ s products made for the purpose of promoting that speaker’ s products
commercial speech. (Seemg. opn., ante, at pp. 20-26.) A corporation’s product,

however, includes the corporation itself. Corporations are regularly bought and



sold, and corporations market not only their products and services but also
themselves. Indeed, business goodwill is an important asset of every corporation
and contributes significantly to the sale value of the corporation. Because all
corporate speech about a public issue reflects on the corporate image and therefore
affects the corporation’ s business goodwill and sale value, the majority’ s test makes
all such speech commercial notwithstanding the magjority’ s assertions to the
contrary. (Seemaj. opn., ante, at pp. 28-29.)

In so doing, the majority violates abasic principle of First Amendment law.
(Consolidated Edison, supra, 447 U.S. at p. 535 [restrictions on the means by
which a corporation “may participate in the public debate” “strike]] at the heart of
the freedom to speak”].) By subjecting all corporate speech about business
operations, products and servicesto the strict liability provisions of sections 17204
and 17535, the mgjority’ s limited-purpose test unconstitutionally chillsa
corporation’ s ability to participate in the debate over matters of public concern.
(See Garrison v. Louisiana, supra, 379 U.S. at p. 74.) Thechilling effectis
exacerbated by the breadth of sections 17204 and 17535, which “prohibit ‘ not only
advertising which isfalse, but also advertising which[,] although true, is either
actually misleading or which has a capacity, likelihood or tendency to deceive or
confuse the public.” ”

Bar (1985) 39 Cal.3d 609, 626 (Leoni).) Thisbroad definition of actionable speech

(M3g. opn., ante, at p. 8, italics added, quoting Leoni v. State

puts a corporation “at the mercy of the varied understanding of [its] hearers and
consequently of whatever inference may be drawn asto [its] intent and meaning.”
(Thomasv. Coallins, supra, 323 U.S. at p. 535.) Because the corporation could
never be sure whether its truthful statements may deceive or confuse the public and
would likely incur significant burden and expense in litigating the issue, “[m]uch
valuable information which a corporation might be able to provide would remain

unpublished . ...” (Bellotti, supra, 435 U.S. at p. 785, fn. 21.) Asthe United States
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Supreme Court has consistently held, such aresult violates the First Amendment.
(Ibid.)

Finally, in singling out speakers engaged in commerce and restricting their
ability to participate in the public debate, the mgjority unconstitutionally favors
certain speakers over others. Corporations “have the right to be free from
government restrictions that abridge [their] own rightsin order to ‘enhance the
relative voice' of [their] opponents.” (Pacific Gas & Electric, supra, 475 U.S. at p.
14 (plur. opn. of Powell, J.), quoting Buckley v. Valeo (1976) 424 U.S. 1, 49 & fn.
55.) The First Amendment does not permit favoritism toward certain speakers
“based on the identity of the interests that [the speaker] may represent.” (Bellotti,
supra, 435U.S. at p. 784.) Indeed, “self-government suffers when those in power
suppress competing views on public issues ‘ from diverse and antagonistic sources.’
" (ld. at p. 777, fn. 12, quoting Associated Pressv. United States (1945) 326 U.S.
1, 20.) The mgjority, however, doesjust that. Under the mgjority’ stest, only
speakers engaged in commerce are strictly liable for their false or misleading
representations pursuant to sections 17204 and 17535. Meanwhile, other speakers
who make the same representations may face no such liability, regardless of the
context of their statements. Neither United States Supreme Court precedent nor our
precedent countenances such favoritism in doling out First Amendment rights.

[l

The mgjority’ s limited-purpose test is not only problematic in light of
controlling high court precedent, the test appears to conflict with the analysis used
by other courtsin analogous contexts. These conflicts belie the majority’ s claim of
doctrinal consistency and underscore theillusory nature of its so-called solution to
the commercial speech quandary.

For example, the majority opinion conflicts with Gordon & Breach Science

Publishersv. AIP (S.D.N.Y. 1994) 859 F.Supp. 1521 (Gordon & Breach). In
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Gordon & Breach, the defendant, a nonprofit publisher of scientific journals,
published scientific articles touting itsjournals as “ both | ess expensive and more
scientifically important than those of for-profit publishers such as’ the plaintiff.

(Id. a p. 1525.) The defendant, as part of an advertising campaign designed to
promote itsjournals, touted and defended the conclusions of these articles by,
among other things, issuing press rel eases and writing letters to the editor
responding to attacks on these articles. (Id. at pp. 1526-1527.) Inlight of these
promotional activities, the plaintiff sued the defendant for false advertising under the
Lanham Trademark Act (15 U.S.C. § 1125(a)) and New Y ork law.

In determining whether the defendant’ s advertising campaign constituted
commercial speech, the district court identified the following dilemma: how to
characterize “ speech which, from one perspective, presents the aspect of protected,
noncommercial speech addressing a significant public issue, but which, from another
perspective, appears primarily to be speech ‘ proposing acommercial transaction.” ”
(Gordon & Breach, supra, 859 F.Supp. at p. 1539.) After analyzing the relevant
United States Supreme Court precedent, the court concluded that the articles, press
releases and letters to the editor constituted noncommercial speech fully protected
by the First Amendment. (Seeid. at pp. 1543-1544.)2 According to the court, this
speech fell “too close to core First Amendment values to be considered
‘commercial advertising or promotion’ under the Lanham Act.” (Id. a p. 1544.)

Application of the mgjority’ s test would, however, result in adifferent
outcome. The defendant was engaged in commerce; it sold journals. The intended

audience was undoubtedly potential customers. The articles, press releases and

2 The court did find that the defendant’ s distribution of preprints of the articles
to potential customers and its repeated dissemination of the conclusions of these
articlesto potential customers constituted commercial speech. (Gordon & Breach,
supra, 859 F.Supp. at p. 1544.)
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|etters contained representations of fact about the defendant’ s products—its
journals. Thus, they contain the three elements of commercial speech identified by
the majority. The majority would therefore classify this speech as commercial
speech even though it constitutes “fully protected commentary on an issue of public
concern.” (Gordon & Breach, supra, 859 F.Supp. at p. 1544.)

Similarly, the mgjority’ s test creates a conflict with Oxycal Laboratories,
Inc. v. Jeffers (S.D.Cal. 1995) 909 F.Supp. 719. In Oxycal, the defendants published
abook that denigrated the plaintiffs’ products while promoting the defendants
products. The defendants allegedly promoted the book in an effort to boost the sales
of their own products. The plaintiffs sued, alleging false advertising. (Seeid. a pp.
720-721.) Finding this case easy, the court concluded that the book was
noncommercial speech because there were “sufficient noncommercial motivations”
notwithstanding the commercial motivations. (Id. at pp. 724-725.) To the extent the
book contained commercia elements promoting the defendants’ products, these
commercia elements were “intertwined” with and secondary to the noncommercial
elements. (Id.at p. 725.)

Once again, the majority’ stest would yield a contrary result. The defendants
were engaged in commerce, and the intended audience for the book was potential
consumers. The book contained representations of fact about the defendants
products, and the defendants undoubtedly made these representations for the purpose
of promoting their products. Thus, under the majority’ s test, the book was
commercial speech, and the defendants would have been strictly liable for any false
or misleading statements about their productsin the book.

Although we are not bound by these decisions, they are instructive and
highlight the deficienciesin the majority’ s limited-purpose test for commercial
speech. Indivining anew test for commercia speech, the mgjority findsa

deceptively simple answer to a complicated question. Unfortunately, the answer is
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flawed. By failing to recognize that a speaker’ s business operations, products, or
services may be matters of public concern, the majority ignores controlling
principles of First Amendment law. Asaresult, the majority erroneously draws a
bright line when “abroader and more nuanced inquiry” isrequired. (Gordon &
Breach, supra, 859 F.Supp. at p. 1537; seeasoid. at p. 1540, fn. 7.)

A

Of course, my rejection of the majority’s limited-purpose test does not
resolve the central issuein this case: What level of protection should be accorded
to Nike' s speech under the First Amendment? To answer this question, this court, as
the majority correctly notes, must determine whether Nike' s speech iscommercial
or noncommercial speech. Following the existing framework set up by the United
States Supreme Court, | would conclude that Nike's speech is more like
noncommercial speech than commercial speech because its commercial elements
are inextricably intertwined with its noncommercial elements. Thus, | would give
Nike' s speech the full protection of the First Amendment.

When determining whether speech is commercial or noncommercial, courts
must “ensure that speech deserving of greater constitutional protection is not
inadvertently suppressed.” (Bolger, supra, 463 U.S. a p. 66, fn. 11.) Infollowing
this philosophy in cases involving hybrid speech containing both commercial and
noncommercial elements, the United States Supreme Court has assessed the
separability of these elements to determine the proper level of protection. If the
commercial elements are separable from the noncommercial elements, then the
speech iscommercial and receives lesser protection. Thus, advertising that merely
“links a product to acurrent public debate” is still commercia speech
notwithstanding its noncommercia elements. (Central Hudson, supra, 447 U.S. at
p. 563, fn. 5.) Where the speaker may comment on a public issue without promoting

its products or services, the speech is also commercial, even if the speaker
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combines a commercial message with anoncommercial message. (SeeBoard of
Trustees, Sate Univ. of N. Y. v. Fox (1989) 492 U.S. 469, 474 (Fox) [speaker did
not have to combine its sales pitch for Tupperware with its home economics
lessons].) Indeed, “[a]dvertisers should not be permitted to immunize false or
misleading product information from government regulation simply by including
references to public issues.” (Bolger, at p. 68.)

The United States Supreme Court has, however, recognized that commercial
speech may be “inextricably intertwined” with noncommercial speech in certain
contexts. (Riley, supra, 487 U.S. at p. 796.) Where regulation of the commercial
component of certain speech would stifle otherwise protected speech, “we cannot
parcel out the speech, applying one test to one phrase and another test to another
phrase. Such an endeavor would be both artificial and impractical.” (I1bid.) Insuch
cases, courts must apply the “test for fully protected expression” rather than the test
for commercial speech.3 (Ibid.)

Although the United States Supreme Court has mostly found this intertwining

of commercia and noncommercial speech in the charitable solicitation context,# it

3 The mgjority’ s attemptsto distinguish Riley are not persuasive. First,
“charitable solicitations’ do “involve factual representations about a product or
servicethat is offered for sale” (mgj. opn., ante, at p. 29), where, asin Riley, the
charitable solicitations are made by professional fundraisers who solicit
contributions for afee (seeRiley, supra, 487 U.S. at pp. 874-785). Second, Fox
does not preclude the application of Riley in thiscase. (See mg]. opn., ante, at pp.
29-30.) Itis“impossiblefor Niketo address’ certain public issues without
addressing its own labor practices (mgj. opn., ante, at p. 30), because these practices
are the public issue and symbolize the current debate over overseas labor
exploitation and economic globalization (see, post, at pp. 17-20).

4 (See, eg., Riley, supra, 487 U.S. at p. 796; Secretary of Sate of Md. v. J. H.
Munson Co. (1984) 467 U.S. 947, 959-960; Village of Schaumburg v. Citizens for
Better Environ. (1980) 444 U.S. 620, 632; see also Meyer v. Grant (1988) 486
U.S. 414, 422, fn. 5 [finding the solicitation of signatures for a petition to be
noncommercial speech].)
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has also done so in afactual context analogous to the one presented here. In Thomas
v. Collins, supra, 323 U.S. 516,°> the United States Supreme Court held that a
speech made by a union representative promoting the union’s services and inviting
workersto join constituted noncommercial speech fully protected by the First
Amendment. (1d. at pp. 536-537.) Although the court acknowledged that the speech
promoted the services of the union and sought to solicit new members, it found that
these commercia elements were inextricably intertwined with the noncommercial
elements addressing a public issue—unionism. (Seeid. at pp. 535-536.) “Thefeat
would be incredible for anational |eader, addressing such a meeting, lauding unions
and their principles, urging adherence to union philosophy, not also and thereby to
suggest attachment to the union by becoming amember.” (1d. at p. 535.) Indeed,
“whether words intended and designed to fall short of invitation would miss that
mark is a question both of intent and of effect. No speaker, in such circumstances,
safely could assume that anything he might say upon the general subject would not be
understood by some asan invitation.” (1bid.)

Finding that the commercial elements of the union representative’ s speech
should be accorded the full protection of the First Amendment, the court concluded

that distinguishing between the speech’s commercial and noncommercia elements

5 The mgjority contends Thomas and Thornhill are not relevant because “[t]he
United States Supreme Court issued these decisions three decades before it
developed the modern commercial speech doctrine in Bigelow v. Virginia [(1975)]
421 U.S. 809, and Va. [Consumer Council], supra, 425 U.S. 748.” (Mg. opn., ante,
at p. 27.) Themagjority, however, conveniently neglectsto mention that both
Bigelow and Va. Consumer Council cite Thomas and Thornhill with approval. (See
Va. Consumer Council, supra, 425 U.S. at pp. 758-759 [citing Thomas as a case
where the court “ has stressed that communications to which First Amendment
protection was given were not ‘purely commercia’ ”]; id. at pp. 757, 762; Bigelow,
supra, 421 U.S. at p. 816.) Thus, the United States Supreme Court, in developing
the commercia speech doctrine, did not intend to overrule or diminish the relevance
of Thomas and Thornhill. Inany event, the binding effect of a high court opinion
does not diminish with age.
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“offers no security for free discussion.” (Thomasv. Collins, supra, 323 U.S. at p.
535.) “Inthese conditions,” making such adistinction “blankets with uncertainty
whatever may be said. It compelsthe speaker to hedge and trim.” (lbid.) “When
legislation or its application can confine labor |eaders on such occasions to
innocuous and abstract discussion of the virtues of trade unions and so becloud even
thiswith doubt, uncertainty and the risk of penalty, freedom of speech for them will
beat an end. A restriction so destructive of the right of public discussion. . . is
incompatible with the freedoms secured by the First Amendment.” (1d. at pp. 536-
537.)

This case presents asimilar scenario because Nike' s overseas labor practices
have become a public issue. According to the complaint, Nike faced a sophisticated
media campaign attacking its overseas labor practices. Asaresult, itslabor
practices were discussed on tel evision news programs and in nUMerous newspapers
and magazines. These discussions have even entered the political arena as various
governments, government officials and organizations have proposed and passed

resolutions condemning Nike' s labor practices® Given these facts, Nike's overseas

6 (See, e.g., Cledand, Market Savvy Students Give Sweatshop Fight the
College Try, L.A. Times (Apr. 22, 1999) p. C1 [*ahaf-dozen universities have
adopted stringent codes of conduct for manufacturers of apparel that bear their
logos; many more are reexamining their policies’]; Martinez, Siudent Protests
Unlikely to Kill UA-Nike Deal, Ariz. Daily Star (Jan. 25, 1998) p. 1B [*Hundreds of
UA students have signed a petition protesting the university’ simpending contract
with Nike because of alleged human rights abuses in the company’ s factories
overseas’]; Stepping Up Nike Criticism, Newsday (Nov. 10, 1997)

p. A22 [“Morethan 50 lawmakers yesterday called on Nike Inc. to improve labor
standards in Third World factories and to employ more people in the United
States’]; Stancill, Students to Keep Pressure on Nike, Raleigh News & Observer
(Nov. 8, 1997) p. B1 [students signing and circulating petitions against Nike];
Jeffcott, Consumer Power Takes on Brand Names, Big Retailers (Sept. 7, 1997)
21 Catholic New Times 14, 15 [as part of the global movement to end sweatshops,
various groups are pressuring “city councilsto adopt ‘ no sweat resolutions’ ”
directed at multinational companies like Nike]; Himelstein, Going Beyond City
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labor practices were undoubtedly a matter of public concern, and its speech on this
issue was therefore “ entitled to special protection.” (Connick v. Myers, supra, 461
U.S. at p. 145.) Because Nike could not comment on this public issuewithout
discussing its overseas labor practices, the commercial elements of Nike's
representations about its labor practices were inextricably intertwined with their
noncommercial elements. (SeeRiley, supra, 487 U.S. at p. 796.) Assuch, these
representations must be fully protected as noncommercia speech in the factual
context presented here. (See Thomasyv. Coallins, supra, 323 U.S. at pp. 535-536.)

The mgjority’ s assertion that Nike' s representations about its overseas |abor
practices are distinct from its comments on “policy questions’ issimply wrong.
(Mg. opn., ante, a p. 28.) The majority contends Nike can still comment on the
policy issuesimplicated by its press releases and | etters because it can generally
discuss “the degree to which domestic companies should be responsible for working
conditions in factories located in other countries, or what standards domestic
companies ought to observe in such factories, or the merits and effects of economic
‘globalization’ generally ....” (Mg. opn, ante, at pp. 28-29.) The mgjority,
however, conveniently forgets that Nike's overseas labor practicesare the public
issue. (See, ante, a pp. 17-18.) Thus, general statements about overseas |abor
exploitation and economic globalization do not provide Nike with a meaningful way
to participate in the public debate over its overseas labor practices. (See Thomasv.
Collins, supra, 323 U.S. at pp. 536-537.)

Even if the majority correctly characterizes the public issues implicated by

Nike' s press releases and letters, its assertion is still wrong. Inlight of the

Limits?, Business Week (July 7, 1997) p. 98 [at |east 10 cities have passed no-
sweatshop ordinances directed at multinational companies like Nike]; Klein, Just
Doing It Lands Nike in Ethical Hot Water, Toronto Star (Feb. 24, 1997) p. A19
[city council passes resolution banning the use of child-made Nike soccer balls].)
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sophisticated media campaign directed at Nike's overseas labor practices and the
close association between Nike' s labor practices and the public debate over overseas
labor exploitation and economic globalization, Nike could not comment on these
public issues without discussing its own labor practices. Indeed, Nike could hardly
condemn exploitation of overseas workers and discuss the virtues of economic
globalization without implying that it helps overseas workers and does not exploit
them. By limiting Nike to “innocuous and abstract discussion,” the majority has
effectively destroyed Nike's “right of public discussion.” (Thomasyv. Collins,
supra, 323 U.S. at pp. 536-537.) Under these circumstances, Nike no longer “has
the full panoply of protections availableto its direct comments on public issues. . .
" (Bolger, supra, 463 U.S. at p. 68, fn. omitted.) Accordingly, the factual
representationsin Nike's press releases and letters are fully protected under current
First Amendment jurisprudence. (SeeThomasv. Callins, at pp. 536-537; Gordon &
Breach, supra, 859 F.Supp. at p. 1544.)

Such aconclusion is consistent with the commercial speech decisions of the
United States Supreme Court. Most of these decisionsinvolve core commercial

speech that does “no more than propose a commercial transaction.” 7 (Pittsburgh

7 (See, eg., Lorillard Tobacco Co. v. Reilly (2001) 533 U.S. 525, 536 [oral,
written, graphic, or pictorial advertisements for smokeless tobacco and cigars);
Greater New Orleans Broadcasting, supra, 527 U.S. at p. 176 [radio broadcasts of
promotional adsfor casino gambling]; 44 Liquormart, Inc. v. Rhode Island, supra,
517 U.S. at pp. 492-493 (plur. opn. of Steven, J.) [ads referencing the price of
alcohol products]; Rubin v. Coors Brewing Co. (1995) 514 U.S. 476, 481 [parties
conceded that labels on alcohol products listing alcohol content was commercial
speech]; Ibanez v. Florida Dept. of Business and Professional Regulation, Bd. of
Accountancy (1994) 512 U.S. 136, 138 [ads and promotional communications
listing professional affiliations of attorney]; United States v. Edge Broadcasting
Co. (1993) 509 U.S. 418, 421 [radio broadcasts advertising lotteries]; Edenfield v.
Fane, supra, 507 U.S. at pp. 763-764 [in-person solicitations for business by
certified public accountants]; Discovery Network, supra, 507 U.S. at pp. 416, 424
[ parties conceded that magazines were commercial speech]; Posadas de Puerto
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Press, supra, 413 U.S. at p. 385.) Because speech that just proposes a commercial
transaction, by definition, only promotes the sale of a product or service and does
not address a public issue, these decisions are inapposite.

The United States Supreme Court decisions finding hybrid speech containing
both commercial and noncommercial elements to be commercial are also
distinguishable. Inthese cases, the court found that the commercial elements of the
speech were separable from its noncommercial elements and were therefore
unnecessary for conveying the noncommercial message. (SeeFox, supra, 492 U.S.
at p. 474 [sales pitch for Tupperware was not an indispensable part of the
noncommercial speech about home economics]; Zauderer v. Office of Disciplinary
Council (1985) 471 U.S. 626, 637, fn. 7 [client solicitations were separable from
noncommercial statements describing legal rights].) Because the commercial
message was merely linked to—and not inextricably intertwined with—the
noncommercial message, the court concluded that restrictions on the commercial
message would not stifle the speaker’ s ability to engage in protected speech. As
explained above, this caseis different. Nike' s overseas business operations have
become the public issue, and Nike cannot comment on important public issues like
overseas worker exploitation and economic globalization without implicating its
own labor practices. (See, ante, at pp. 17-20.) Thus, the commercial elements of
Nike' s press releases, |etters, and other documents were inextricably intertwined

with their noncommercial elements, and they must be fully protected as

Rico Assoc. v. Tourism Co. (1986) 478 U.S. 328, 330 [casino ads]; InreRM.J.
(1982) 455 U.S. 191, 196-197 [print ads and professional announcement cards|;
Central Hudson, supra, 447 U.S. at p. 562, fn. 5 [ads “ clearly intended to promote
sales’]; Friedman v. Rogers (1979) 440 U.S. 1, 11 [trade name]; Ohralik, supra,
436 U.S. at p. 454 [in-person solicitation of business by lawyer]; Bates, supra, 433
U.S. at p. 354 [ads containing pricing information]; Va. Consumer Council, supra,
425 U.S. at pp. 760-761 [ads containing drug prices]; Pittsburgh Press Co. v.
Human Relations Comm’'n (1973) 413 U.S. 376, 379 [job ads].)
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noncommercial speech. (SeeRiley, supra, 487 U.S. at p. 796; Thomasv. Callins,
supra, 323 U.S. at pp. 536-537; Gordon & Breach, supra, 859 F.Supp. at p. 1544.)

Finally, Bolger, the primary case relied on by the majority, is distinguishable.
In Bolger, a contraceptive manufacturer wished to mail, among other things,
informational pamphlets that discussed the problem of venerea disease and the
benefits of condoms and referenced the manufacturer. The United States Postal
Service banned the mailings, and the manufacturer challenged the constitutionality of
the ban. (SeeBolger, supra, 463 U.S. at pp. 62-63.) In assessing the
constitutionality of the ban, the United States Supreme Court concluded that the
informational pamphlets constituted commercial speech “notwithstanding the fact
that they contain discussions of important publicissues.” (l1d. at pp. 67-68, fn.
omitted.) Unlike Nike' s overseas business operations, however, the products at
issuein Bolger had not become apublic issue. Moreover, inthe factual context of
Bolger, the manufacturer could have commented on the issues of venereal disease
and family planning through avenues other than promotiona mailings and without
referencing its own products. By contrast, Nike hasno other avenue for defending
its labor practices, given the breadth of sections 17204 and 17535 (see mag]. opn.,
ante, at pp. 7-8), and Nike cannot comment on the issues of |abor exploitation and
economic globalization without referencing its own labor practices (see, ante, at pp.
19-20). Given these differences, Bolger does not compel the mgjority’s
conclusion.

Constrained by the United States Supreme Court’ s current formulation of the
commercia speech doctrine, | would therefore conclude that Nike's press releases,
letters, and other documents defending its overseas labor practices are
noncommercial speech. Based on this conclusion, | would find the application of
sections 17204 and 17535 to Nike' s speech unconstitutional. Accordingly, | would
affirm the judgment of the Court of Appeal.
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The mgority attempts to refute the application of the inextricably
intertwining doctrine by factually distinguishing Thomas and Thornhill. The
majority’ s proposed distinction, however, exposes amajor flaw initsanaysis.
According to the mgjority, Thomas and Thornhill do not control because they
neither address “the validity of alaw prohibiting false or misleading speech” (mg.
opn., ante, at p. 27) nor bar states from prohibiting “false and misleading factual
representations, made for purposes of maintaining and increasing sales and profits,
about the speaker’ s own products, services, or business operations’ (id. at p. 28).
The mgjority apparently finds this distinction persuasive becauseit previously
concluded that Nike's speech isonly “commercial speech for purposes of applying
state laws designed to prevent false advertising and other forms of commercial
deception.” (Id. at p. 26.)

Although the logic is difficult to follow, the mgority apparently characterizes
corporate speech as commercial or noncommercia based on whether the speech is
false or midleading. Such an outcome, however, betrays afundamental
misunderstanding of the issue presented in this case. Asthe majority acknowledges,
state laws may only prohibit false or misleading speech if that speech is commercial.
Thus, the critical question iswhether the speech at issueis commercial or
noncommercia speech. Whether the statutes at issue are “ designed to prevent false
advertising and other forms of commercial deception” has no bearing on this
guestion. (Mg. opn., ante, at p. 26.) The mgority’ s assertion that Nike's
statements are commercial speech because the application of false advertising laws
is at issue therefore makes no sense. (Seeibid.) Indeed, the mgjority begsthe
guestion by making false or misleading corporate speech commercial speech

becauseit isfalse or misleading.
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In today’ s world, the difference between commercial and noncommercial
speech is not black and white. Due to the growing politicization of commercial
matters and the increased sophistication of advertising campaigns, the intersection
between commercial and noncommercial speech has become larger and larger. As
this gray area expands, continued adherence to the dichotomous, all-or-nothing
approach devel oped by the United States Supreme Court will eventually lead us down
one of two unappealing paths. either the voices of businesses in the public debate
will be effectively silenced, or businesses will be able to dupe consumers with
impunity.

Rather than continue down this path, | believe the high court must reassess the
commercial speech doctrine and develop amore nuanced inquiry that accounts for
the realities of today’ s commercial world. Without abandoning the categories of
commercial and noncommercial speech, the court could develop an approach better
suited to today’ s world by recognizing that not all speech containing commercial
elements should be equal in the eyes of the First Amendment.

For example, the United States Supreme Court could develop an intermediate
category of protected speech where commercial and noncommercial elements are
closely intertwined. Inlight of the conflicting constitutional principles at play, this
intermediate category could receive greater protection than commercial speech but
less protection than noncommercia speech. Under such an approach, false or
misleading speech that falls within the intermediate category could be actionable so
long as states do not impose liability without fault. (Cf. Gertz, supra, 418 U.S. at p.
347 [*so long as they do not impose liability without fault, the States may define for
themselves the appropriate standard of liability for a publisher or broadcaster of
defamatory falsehood injurious to a private individual”].)
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Alternatively, the court could abandon its blanket rule permitting the
proscription of all false or misleading commercial speech. Instead, the court could
devise atest for determining whether governmental restrictions on false or
misleading speech with commercial elements survive constitutional scrutiny. In
doing so, the court could develop a more nuanced approach that maximizes the
ability of businesses to participate in the public debate without allowing consumer
fraud to run rampant.

Even if these suggestions are unworkable or problematic, the practical

realities of today’ s commercial world require anew “ ‘accommodation between
[First Amendment] concern[s] and the limited state interest present in the context
of’ ” strict liability actions targeting speech with inextricably intertwined
commercia and noncommercial elements. (Dun & Bradstreet, supra, 472 U.S. a
p. 756 (plur. opn. of Powell, J.), quoting Gertz, supra, 418 U.S. at p. 343.) Thehigh
court long ago recognized that “[t]he diverse motives, means, and messages of
advertising may make speech ‘commercia’ in widely varying degrees.” (Bigelow v.
Virginia, supra, 421 U.S. at p. 826.) Given the growing intersection between
advertising and noncommercia speech, such as political, literary, scientific and
artistic expression, this observation is equally cogent where the commercial speech
isfalse or misleading.

| realize thetask isnot easy. Indeed, Justice Scalia has recently alluded to the
intractability of the problem. (See44 Liquormart v. Rhode Island, supra, 517 U.S.
484, 518 (conc. opn. of Scalia, J.) [*I do not believe we have before us the
wherewithal to declare Central Hudson wrong—or at least the wherewithal to say
what ought to replaceit’].) Nonetheless, a new accommodation of the relevant

constitutional concernsis possible, and the United States Supreme Court can and

should devise a more nuanced approach that guarantees the ability of speakers
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engaged in commerce to participate in the public debate without giving these
speakersfreerein to lie and cheat.

For example, such an accommodation could permit statesto bar all false or
misleading representations about the characteristics of a product or service—i.e.,
the efficacy, quality, value, or safety of the product or service—without justification
even if these characteristics have become a public issue. In such asituation, the
governmental interest in protecting consumers from fraud is especially strong
because these representations address the fundamental questions asked by every
consumer when he or she makes a buying decision: does the product or service
work well and reliably, isthe product or service harmful and isthe product or service
worth the cost? Moreover, these representations are the traditional target of false
advertising laws. Thus, the strong governmental interest in this context trumps any
First Amendment concerns presented by a blanket prohibition on such false or
misleading representations.

By contrast, the governmental interest in protecting against consumer fraud is
less strong if the representations are unrelated to the characteristics of the product
or service. In some situations involving these representations, the First Amendment
concerns may trump this governmental interest. A blanket prohibition of false or
misleading representations in such a situation would be unconstitutional because the
prohibition may stifle the ability of businesses to comment on public issues. Indeed,
this case offers a prime example. Making Nike strictly liable for any false or
misleading representations about its labor practices stifles Nike' s ability to
participate in a public debateinitiated by others. Accommodating the competing
interests in this context precludes the blanket prohibition favored by the majority.
Although strict liability isinappropriate, an actual malice standard may be too high
because these representations undoubtedly influence some consumersin their

buying decisions, and the government has a strong interest in minimizing consumer
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deception. Thus, awell-crafted test could give states the flexibility to define the
standard of liability for false or misleading misrepresentationsin this context so
long as the standard is not strict liability.8 (Cf. Gertz, supra, 418 U.S. at p. 347.)
VII

The mgjority accuses me of searching for my own “magic formula or
incantation” because | urge areevaluation of the commercial speech doctrine. (Mg.
opn, ante, a p. 33.) Tothischarge, | plead guilty. Unlike the mgority who finds
nothing unsettling about doctrinal incoherence, | readily acknowledge that some
wizardry may be necessary if courts are to adapt the commercia speech doctrineto
the readlities of today’ s commercia world. Unfortunately, Merlin and Gandalf are
busy, so the United States Supreme Court will haveto fill the gap.

Although | make these magical referencesin jest, my point is serious: the
commercial speech doctrine needs and deserves reconsideration and thisis as good
aplace asany to begin. | urge the high court to do so here.

BROWN, J.

8 States may, however, adopt a strict liability standard for false and misleading
representations unrelated to the characteristics of a product or service where the
representations are not inextricably tied to a public issue.
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